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PUBLIC GRAIN & STOCK EXCHANGE v. WESTERN UNION TEL. CO. and
others.

(Circuit Co'"wt, No D.lllinoia. March 29, 1883.)

I. REMOVAL OF CAUSE-DILIGENCE ON PART OF ApPLICANT-APPLICATION TOO
LATE,

When,in consequenceof the want of diligenceon the part of an applicant
for removalof a casefrom R statecourt, the issuehas not beenmadeup, or
where the right exists to havethe causeheard,or set down for hearingat
the first term, and he doesnot 8sk for it, he cannotafterwardsbe permitted
to apply to the statecourt for the removal of the cause.

2. SAME-BOND NOT SIGNED BY APPLICANT.
Wherethe bondrequiredby the third sectionof the act of 1875 is otherwise

sufficient, it is not a valid objectionthat it wasnot signed by thepartyseek-
ing to remove the case,but by a different personnamedthereinasprincipal
andanother8S surety.

Motion to RemandCauseto StateCourt.
A. B. Jenkf1, for plaintiff.
Williams it Thompson,for defendants.
DnuMMoND, J. The bill in this casewas filed in the statecourt

February28,1882,and,on thetwenty-ninthof April following, agen-
eral demurrerto the bill was filed. The caseseemsto havestoodin
that position from that time, without any action upon the demurrer,
andwithout any order of the court allowing it to be withdrawn, un-
til January29, 1883,when a generalanswei'to the bill wasfiled, the
effect of which was, to waive the demurrer or withdraw it from
the case. The record does not show that any notice was served
upon the plaintiff or its attorneyof the answerwhich had beenfiled,
as indicated in section 28 of chapter22 of the RevisedStatutesof
this state,and no replicationwasfiled to the answerwithin the four
days mentionedin the section,nor at any time, in the statecourt.
Undersection29 of chapter22, after replication the causeis' to be
deemedat issue; and in default of replication, the causemay be set
for hearing upon the bill and answer. No order of this kind was
made,and the casestoodupon the recordwith a bill, demurrer,and
answerfiled, without replication,andwithout any further order, un-
til the seventeenthday of March, when an applicationwas made to
the statecourt for the removalof the causeto this court by petition
and bond. No order was madeby the statecourt upon the subject,
but the transcriptof the recordhasbeenbrought into this court and
filel, and a motion is now made to remandthe causeto the state
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court, for the reason, among others, that the application for removal
was not made in time. There waa l\ c4ancery term of the state court
on the third Monday of each mouth, and therefore many terms had
intervened after the filing ,o,f the demurrer before the application for
removal was made. The question for determination is whether it was
made at the term at which the cause could be first tried, and before
the trial thereof.
Another reason, urged by the counsel of the complainant, in favor

of the'motion to remand, is that the bond: executed,was not in com-
pliance with the statute. The thit·d section of the act of 1875 seems
to require that the P(trty to remove a cause from the state to
the federal court ahall make a petition, and shall make and
file therewith a bond, with good and sufficient surety. The bond, in
this case'; was not signed 'by thepaa·ty, but was signed by another
person named therein as principal, and was also signed by a
person named therein as surety. ,The objection taken to the bond is
that it was not signed by the party. The language of the statt'!-te is
that the party seeking to remove shall "make and bond. It
'seems to me we ought to consider the object of the law in requiring
this bond to be made and filed; It is simply for indemnity to the
party-as security that there shall be entered in the circuit court of
tM United States, on the first day of its then next session, a copy of
the record, and to pay all costs that may be awarded by the circuit
court if that court shall hold that the Buit was wrongfully or improp-
erly removed. No objection is taken to the Bufficienoy of the bond,
or to the responsibility of the principal or the surety.. It will be
observed that the statute does not declare that the party shall sign
the bond, but only shall make the bond. If the suit were brought by
01' against an infant, and he desired to remove the cause, he would
not the bond, but his next friend or guardian named in the suit.
It is admitted that in suoh a case as that the infant would not make
and file the bond. but that the next friend or guardian would be the
party who would make and file the bond. It to me that
where the bond is presented by the party who seeks the removal,
although he may not have signed it, but it may be signed by others,
that it may be said he makes and files it, because he presents it for
the purpose of indemnifying the opposite party, and if it constitutes
ample indemnity for that purpose. then he makes and files the bond,
although technically he has not signed it, When a case is taken to
the supreme court of the United States from the oircuit court, on
appeal or writ of error, it has never been supposed necessary that
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the party, although required to give the security, should sign the
bond; but it has been provideda properbond of
indemnity is given by other persons. I think, therefore, that the
objection taken to the bond' is untenable,and constitutesno suffi-
cient reasonto remandthe causeto .the statecourt.

The other reasonseemsto me to be sound,-,namely,that the ap-
plication for removalwas not madeáintime. The causecould have
beentried, within the meaningof the statute,beforethe seventeenth
day of March, when the petition and bond for removal were filed in
the statecourt. It seemsclear that the object of the statutewas to
requirereasonablediligenceon the part of the applicltnt for removal,
and not to allow the caseto standin the statecourt beyondthe first
term when it could have been heard. Now, in this case,a general
demurrerwas filed, which stoodfrom April 29, 1889, until January
29, 1883,when theanswerwas filed. If, in consequenceof the want
of diligenceon the part of the applicantfor removal,.the issueis not
madeup, or if, having a right to havethe causeheard,or set down
for hearing,he doesnot ask fOl it, and thereforeit is not heard,it
would seemreasonableto hold that at anotherterm he should not
be permittedto apply to the statecourt for the removalof the cause.
If, under the statute of this state, he had given notice that the
answer was filed, and no replication had been filed by plain.tiff
within the four daysmentionedin the statute,then he would have
had the right to set the causedown for hearingupon the bill and
answer. Having'failed to do this, it may be said to have beenthe
fault of the defendantthat the casewas not heard prior to March
17th,or that the casewas not beforethat time tliable, and therefore
it would seem that, having waited so long before the application
for removalwas made,it canhardlybe saidthat it wasat theterm at
which the causecould be first tried, and beforethe trial thereof,and
therefore the casewill be remandedto the statecourt. Kerting v.
Amer. Oleograph Go. 10 FED. REP. 17; Aldrich v. Grouch, rd. 305;
Murray v. Holden, 2 FED. REP. 740; Scott v. Glinton ct S. R. Go. 6
Biss. 529.

See .Aldriah v. Crouan, 10 FED. REP.305,and note 507; PhamiIV Hut. L.
Ins. Co. v. Walrath, ante, 161.
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MYERS 'V. UNION PACIFic Ry. UO.

(Oireuit Oourt, D. Kansas. February, 1882.)

1. REMOVAL OF CAUSE-Surr BY OR AGAINST' CORPORATlON CREATED BY ACT 011'
CONGRESS.
A suit by or against II corporation ,created by an act of congress, is not neces-

sarilya case which arises under a law of the United States, within the meaning
of the second section of the act of March 3, 1875, providing for the rtliloval of
causes from the state to the federal courts.

2. SAME-CAlm ARISING UNDER LAWS of UNITED STATES.
Congress has not provided for the removal of every case hrought by or agltinst

a federal corporation, upon the sole ground that it is a corporation organized
under the laws of the United States.

At Law. motion to remand'.
ThomasP. Fenlon, for plaintiff.
J. P. Usher and A. L. Williams, for defendant.
MCCRARY, J. Upon consideration of this motion I have reached

the following conclusions: '
1. It is not necessary to decide the question so much discussed by

counsel as to the validity of the agreement of consolidation. I as-
sume that it is valid, and upon that assumption hold:
2. That the present suit is not one "arising under the constitution

or laws of the United States," within the meaning of the second sec-
tion of the act of congress of March 3, 1875, providing for the removal
of causes from the state to federal courts.
3. That a suit by or against the Union Pacific Railway Company,

a corporation formed in the manner disclosed in the record, is not
necessarily a suit arising under the laws of the United States so as
to be removed on that ground from a state to a federal court.
4. Even assuming that the defendant is a corporation organized

under the laws of the United States, I am still of the opinion that the
motion to remand should prevail, because I hold that a Buit cannot
be removed from a state to a federal court upon the sole ground that
it is a suit by or against such a corporation. The causes of removal
prescribed by statute are of two kinds, namely, those respecting the
character of the parties, and those respecting the subject-matter of
the Buit. Of the former kind are suits in which there is a contro-
versy between citizeus of different states, or in which the United
States or an alien shall be a party; of the latter kind are suits arip
ing under the constitution or laws of the United States. A cortJ0ra-
tion may remove a cause upon the ground of citizenship, and upon


