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(Circuit Court, D. Colorado. June,1883.)
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1. NEW TRIAL.
Motion for a new trial in a casetried beforethe diRtrict judge.will he heard

by the circuit judgeonly on the requestof the furmer, and nut asa matLerof
right tu the unsuccessfulparty.

2. OFFICER-RESPONSIBILITYOB', IN EXECUTING PROCESS.
The rule is that thesheriff to whom a valid processis issuedis houndto exer-

cise ordinaryskill and diligencein its execution,and in caseof his neglectin
this regardis liable for anyd'lmngeswhich the partyinteresled may havesus-
tainedin consequenceof suchneglect.

3. S.um-OHDINAHY DILIGI,NCE.
In caseuf an attachmentplaced in the handsof a sheriff to levy, it is not

the exerciseof ord nary diligencefor the she it! to take the representationof
the defendantin ai tachmenLas to the valueof goodsseizedthereunder. And
in suchcase,when it appearsthat.herewere in the poásessionof deft'ndant
goodE' amplysufficient to satisfy the sum na-ned in the attachment,and the
sherif!, �r�e�l�y�i�l�l�~ upon the representationof defendant,fails to levy upon a suffi-
cient quautity,he will be held responsiblefor sucll failure.

4. PEHEMPTOHY 1NSTHUCTlONS.
The rule in federalcourts is that if the court beof opinion that, upon the

evidenceas it is presented,a verdict oneway or anotherw"uld have to be set
asideon molion for new tr,al, on the ground that it is not supportedby tlle
evidence,the court is not bound to submit tbe question to t.he jury. but may
chargethe jury in accordancewit h the view the court takesof the proof The
court is not hound to go through the form of suhmltting a caseto the jury,
When satisfiedin advancethat in casethe jury find oneway the verdict w,1l be
set as:de.

5. S.UIE-MEASURE OF DAMAGES.
In snchcase,when it appearsthat t.he defenrlantin attachmentis insolvent,

the measureof damageswill he the ditIere:lCe betweenthe amount named in
the attachment,willi costs.and th" amou"t reali,ted from sale of the toods
seized-Uleactualdamagesllsta,ned.

On 'Motion for �~�e�w Trial.
lV. S. Decker, for plaintiff.
lVells, Smith J: .lfacon, for defendant.
'McCRARY, J., (or.llly.) This caseis before thecourt upona motion

for a. new trial. The �s�u�i�~ was broughtby plaintiff againstthe sherIff
�t�~ recoverfor the allegE'd neglectof the sheriff in making a levy by
�v�.�l�r�~�u�e of a writ ')f attachmentsuedout by the plaintiff. The allega-
tIon is that the sheriff failed to levy upon sufficient propertyto pay
the debt. The casewas tried before t.he district judge and a jury,
�a�~�d resultedin a verdict for the plaintiff. At the requestof the dis-
tnct judge,the motion for new trial hasbeenheardby the full bench.
I mentionthis lest counselmight fall into the misapprehensionthat
motionsof this characterare heard by the circuit judge as a matter
of course. It is only when thedistrict judgerequestsit that theyare
�~�o heard; if it were left to counsel,everycasetried beforethedistrict
Judgewould have to be reheard.

The question in this casewas, whether the sheriff was negligent.

lFrom the ColoradoLaw Reporter.
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It appearsthat when he received this writ the defendantin the atá
tachmentwas in possessionof a stock of 'goodsamply sufficient to
pay the entire �d�e�m�a�l�~�d of the plaintiff. When the sheriff or his dep-
uty went to make the levy, being himself ignorant of the value of

,suchgoodsas.thosein the possessionof the defendant,hemadesome
I effort to inform himself with respect to their value; he sent for a
personwho was supposedto be an expertupon the subject,andwas
not able to find him. Upon his failure to obtain the advice of this
particularindividual, he contentedhimself with such information as

áhe was able to obtain from the defendantsin the attachmentthem-
selves,and relied upon their representations,and upon the invoices
of the goodswhich they submittedto him. The goodstakenmider

áthe writ sold for somethingover $200, I think, whereasthe debt
amountedtosome$900 or $1,000; and in the store, it is admitted,
were goodsof sufficient value to havepaidthe entire debt.

As to the law which governsa caseof this sort, there is not room
for muchcontroversy; indeed,there is no real differencebetweenthe
counsel for plaintiff and the defendant. The rule is laid down by
�S�h�e�~�L�r�n�i�a�n & Redfield on Negligencethat n; sheriff to whom a valid
processis issuedis bound to exerciseordinary skill and diligence in

áits execution,and for anyneglectto exercisesuchskill and diligence,
,is liable for any damageswhich the creditor namedin the process
mayhavein consequencesustained. Inotherwords,what is required
of theofficer is the exerciseof ordinarycareanddiligence-suchcare

,anddiligence as a man of common prudencewould exercisewith re-
Jgardto his own private affairs. He is not responsiblefor the use of
ámore than ordinary diligence. Admitting this to be the rule, the
differencebetweenthe counselariseshereuponthe questionwhether,
upun the evidencein this case,the �c�o�u�r�~ was authorizedto say that
the sheriff was guilty of negligence,or was boundto submit theques-
tion to the jury. In view of the facts which I hlwestated,I think it
will appearclealoly enoughthat the sheriff did not exerciseordinary
care and prudence,and that the court was authorizedso to say to
the jury. Therule which prevails in the federal courts upon that
subjectis this: If the court is of theopinion that,upon the evidence
as it is presented,a verdict one way or the other by the jury-a verá

,dict, for example,for thedefendantin this case-wouldhaveto be set
_asideupon a motion for newtrial, upon the groundthat the evidence
ádoesnot support it, in such a casethe court is not bound to submit
the questionto the jury, but may chargethe jury in accordancewith

áthe view the court take,S of the proof. We are not required to go
.throughthe form of submittinga case to the jury, if we are able to
say in adnl.l1cethat, in casethe jury finds one way, the courtwill set
asidethe verdict. .

Nowit is laid down, in the sameauthoritythat I havequoted,that,
where the debtor has sufficient property to satisfy the writ, it is
negligencein the sheriff not to levy upon sufficient to satisfythe.,writ.
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rnest'imatingthe �p�r�o�p�e�~�t�y he shoulduse a 'sound�d�i�s�c�r�e�t�i�~�n�, and is
not liable if it turns out to be insufficient. But is it the exerciseof
a sounddiscretion,is it the exerciseof ordinary prudenceand care,
for the sheriff to submitthe questionto thedebtor,thedefendantin the'
attachmentsuit, and be governedby his opinion, and such informa-
tion as he gets from him with respectto the value of the property?
I think most clearly not; and as that is all, accordingto the testi-
mony in this case,that the sheriff did in his endeavorsto ascertain
the value of the property, we are bound to say that the casefalls
clearly within the doctrinethat I haveannounced,and that the evi-
denceshowsthatordinarycareand prudencewerenot exercised;and
if the jury upon such evidencehad found for the sheriff, the court
would have beenobliged to set the verdict aside.

There is one other question in the case, and that is as to the
measureof damages. The court instructedthe jury that, upon the
issuesin this case,if they found for the plaintiff, they were boundto
find for the difference betweenthe amountof his judgmentand the
amount realized upon the propertywhich was seizedunderthe at-
tachment;it being a concededfact that therewas �s�u�f�f�i�c�i�e�n�~ property
in the storeat thetime the levy was made,if it had beentaken'upon
the writ, to pay the entire claim. There is in the books somecon-
flict upon the questionas to the measureof damagesin sucha case.
In some statesit is held that the plaintiff is prima facie entitled to
recover the difference betweenthe amount realizedon ,the property
levied upon and theamountof the judgment,with interestandcosts,
without showing that the defendantiri the attachmentand in the
judgmentwas insolvent,and that nothingcan be realized by a gen-,
eral execution. In other statesit is held that if it appearsthat the
moneycould be madeby anotherwrit, that the measureof damages
is the actualdamagewhich resultsfrom the delay, costs,etc., which
would be involved in the pursuit of the remedy. It is not necessary
in this caseto determinewhich of theserules is the correct one, be-
cause'we are very clearly of the opinion that, under the admissions
of the answerin this case,the chargeof the court was correct. The
answeradmits that at the time of the delivery of the writ of fieri,
facios, in �t�~�e complaintmentioned,to this defendant,the said Dufur,
Coffin & Co., (who were the debtors,)had at saidcOllnty of Arapahoe
no lands, tenements,goods,chattels,or effects liable to execution,
sa,ethe goods,wares,and merchandiseso as aforesaidlevied upon
ancl taken by virtue of said writ of attachmentas in the complaint
mentioned.
It is suggestedthat this is not an admissionthat thesedefendants

were insolvent, but we think it is ,ery clearly. The terms ''In:nds,,
tenements,goods,chattels,and effects,"coyer and embraceall kinds.
�~�n�d every characterof property,and if the defendanthasneitherhe-
IS certainly insoháenL. It is true that this allegation relatesto the.
time when the executIOnwasdeliyeredto the sheriff, which, of course,á
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WitS a period somewhatlater than the day of the levy of the aHach.
IDent; but the court will presumethat if they were entirely insolvent
at the time of the delivery of the execution,they were so at the time
of the issueof the attachment. At all events,the allegation is suf-
ficient to shift the burden,and to makeit theduty of thedefendantto
show that the defendantsin the attachmentwere solvent,and that
the moneycould havebeenrealized.

It follo'ws that the motion for It new trial must be overruled.

WALKENHA UER V. CHICAGO, D. & Q. R. Co.

(Circuit Court, D. Iowa. February,1882.)

RULROAD-CODE, IOWA, ¤ �1�2�3�9�-�F�E�~�c�I�N�G�-�I�N�J�U�R�Y 'ro CmLD.
,.;('ct ion 12139 of the Iowa Codc of 1873, providing that"any corporation

operatinga railway, that fails to fence the samcagainstlive-stock �r�u�n�n�i�n�~ at
large,at all pointswheresuchright to fenee�e�x�i�R�t�~�, shall beliable to theowner
of anv stoel, injured (lr ki.led by reasonof the want of suchfence,or for the
value'of the propertyor damagecaused,unless the samewas occasionedhy
the willful act of tile owneror agent,"does not imposeon suchra.lroadcor-
poration the absoluteoutyof fencing, and it wiil not be liable for an injury
causedto a child �b�~�' re:lsonof theausenceof a fellce alone,no otherfault or
negligencebemgcharged

At Law.
1'. C. Whiteleyand Nl'w1n(ln cf: Blfl7..e, for plaintiff.
P. Henry Smythand H. H. Trimble, for defendant.
MCCRARY, J. Wherethe statuteimposesupon a railway company

the duty to fence its track, it may well be claimed tllat the neglect
of that dutyis negligence,for all the consequencesof which thecom-
panywould beliable; and snch beingthe rule, it might becontended,
with much force of argument,that the companywould be liable for
an injury to an infant child causedby the absenceof such fence,
notwithstandingthe fact that the purposeof the statutemay have
been to prevent injury to live-stock. It is not, however,necessary
in the presentcase to considerthese questions,for we are of the
opinion that the Iowa statutedid not imposeuponthe defendantthe
duty of fencing its track. The statuteprovidesas follows:

"Any corporation0pflfating a railway, that fails to fencethe sameagainst
live-stuck running at large,at aU points where such right to fence exists,
shall be liable to the OWller of :lny suchstock injured or killed by reasonof
the want of such fence,or for the value of the propertyor damagecaused,
unlessthe samewas o("casionedby the willful act of the owneror his agent;
and in urder to recover,it shall only be necessaryfor the owner to prove the
injury or destructionof his property. Ami if snchcorporationneglectto pay
the value of, or damagedoneto, any such stock, within thirty days after no-
tice in writing. accolllpanieuby an altidavit of such injury or destruction,has
been served, * * * snch owner shall be entitleLl to recoverdoublethe
valueof the stock killed or damagescausedthereby,"etc. CoLle of 1873,¤
1289.


