
VAN DOLSEN V. CITY OF NEW YORK.

VAN DOLSEN V. MAYOR, ETC., OF NEW YORK, and others.

(Circuit Court, S. D. NelD York. August 30, 1883.)

817

JURISDICTION-LEASE OF HEAl, ESTATE TO CONFEn-TITLE TO 'VATER FRONT.
The ownerof certaindock property,who derived his title from the British

crown througha grant of land IJoU!Hled by the"waterside." in anticipationof
the action of the dcfemlants.leasedthe sameto plaintiff, who was a citizen of
anotherstate. Defendants,who derived their title also from the crown, at-
tempted,under authorityof the laws of the state of New York, to fill into
the water, and build a new water front beforethe landingplace,and cut it off
from the water. lIPid that. as defendantswere granteesof the crown, they
were limited asif they had madethe grantthe crown hadmade,andcould not
grant land boundedon a way, and afterwardsremove the way without com-
pensatingthe partiesinjured. lIeld, further, that, althoughthe principal mo-
tive ''1 making the leasewas to enable the plaintIff to sueIII the circuit court
of theUnitedStates,as it did not appearthat theleasewasnot realandeffectual
to passthe title of the term to plaintiff, thesuit involved a controversyprop-
erly within the jurisdictionof the court.

In Equity.
James IV. Gerard, for orator.
James C. Carter, for defendants.
WHEELER, J. This causehasbeenhearduponpleadingsandproofs,

from which it appearsthat while the whole proprietaryinterestin all
the landandwaternow in questionwasvestedin the British crown,Sir
EdmundAndross,royal governorof theprovinceof New York, granted,
in 1676,to Gabriell Curtesseea tractof land on the eastsideof �M�a�~�­
hattanisland,boundedsouth-eastby the river, andin 1677to David
Deffore another tract adjoining this, bounded "by ye water side."
Theselands, betweennow Forty-ninth and Fifty-first streets,on the
water front of which therehasbeen,and beenused for many years,
a landing place, arethe propertyof GerardandJamesW. Beekman,
who leasedthe front to the orator for two years from November11,
1880. The defendantsare attempting, under authority of grants
.from, and laws of, the stateof New York, to fill into the water and
ibuild a new water front before this landing place,and cut it off from
the water. This bill is bruught to restrainsuch action, and for an
acconnt of damages. The owners have been accustomedto lease
these premisesfor dock purposesbefore. They apprehendedsuch
action as hasbeenbegunby the defendants,and a controlling reason
for making this leasewas the fact that the orator is a citizen of an-
other state,and could, as was supposed,proceedagainstthe defend-
ants in this court for any inteferencewith his rights. It is objected
that this controversyif> really betweenthe lessorsand the defendants,
who are citizens of the samestate,and not betweenthe orator and
the defendants,and that, therefore,the suit doesnot really invoh-e a
controversyproperly within the jurisdiction of this court,and should
be proceerledwith no furtller, but dismis,;ecl,under section5, act of

,.17,no.12-52



1;18 FEDERAL REPORTER.

1875, (1 Supp. Rev. St. 175.) If the lease was real and not fictiá
tious, the wrong, if any, during the term would be to the orator, and
not to the lessors. �l�~�o�t�b�i�n�g is involved now exceptwhatoccurreddur-
ing that time. No right can be passedupon but his. If he has
none,and the lessorsare merely using his name to try their rights,
the suit should be dismissedunder the provisions of tbat act. It
would not seemthat the faet that he acted in Yiew of the remedies
afforded him by the laws of the land, and of all remediesunder ull
the laws, could deprivehim of anyof the benefitsor remediesof any
of the laws of either jurisdiction. McDonald v. Smalley,1 Pet. 620.
The questionin a caselike this seemsto be the sameas beforethe
act, and to be, as stated by Chief Justice �~�L�A�.�R�S�H�A�L�L in that case,
whether the transactionwas real or fietiti,) ,altbough dismissing
the bill without proceedingfurther may be more snmmary. Upon
this questionthe evidence,althoughfull as to the motive, is that the
leasewas real, or, at most, does not show that it was not real and
effectual to passthe title of tile term to the �o�r�~�t�o�r�. There is, there-
fore, no good groundapparentfor dismissingLhe orator'scasewith-
out passingupon his rights involved in it.

The original grantsare shown by entriesand are not set forth at
large; and there are severalbreaksin the chain of title in the pub-
lic records,but the chain is perfect sincevery ancienttimes,nnd refá
erencesare madefrom subsequentto prior grants,and from thence
to the original grants,so as to be traceablethroughout,and, in con-
nection with peaceablepossessionshown beyond memory, the title
from the crown by the grant of the royal governordown to theorator
satisfactorilyappears. JlayorofKingston v. Horner, Cowp.102;Roe
v. heland,11 East, 28U; Readv. Brookman,3 Term R. 159; Pletchcr
v. Peck, 6 Cranch,87; 1 Green1. Ev. ¤ 45. The defendants,the
mayor,etc.,of New York, deriye their title from the charterof Thomas
Dongan,royal governorin 1686,granting all the landsabout the isl-
and to low-water mark, reserying priorgrantsmadewithin 20 years,
and from subsequentgrantsfrom the crown and stateextendingfur--
ther out l:nder water. The rights of the crown at the revolution be-
cameyestedin thestate. JIm'tin v. Waddell.16 Pet.367. Thuswhat
was grantedto Curtesseeand Deffore in 1676 and1677,in respectto
the front of this Jand,hascometo the oratorduring his term.andwhat
remained,tothe crownafter thosegrantshascom8 to the defendants.
The ri \"er hy ,,"hich the grant to Cnrtessee.and the water by the side
of whieh thegrant to I'efl'ore were bounded.is the EastriYer, through
which tbe tide ebbsand flows, and which is a great highway for all
peoplfJ with all kinds of water-craft. The shoreat this place was so
steep that there was little or no difference,laterally, betweenhigh
:md low water, and yesselscould always land there"'ithout artificial
docksor wharyes. The owners,andothersby their permission,could
and did passfreely from the land on to the rivei', and fro'.Il the riYer
on to the land; and could ah..-aysdo so while the riYer shouldremain
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where, in the grants, it. was described to be. There is no question
but that the grants st<'pped at high-water mark, and left the right to
the soil under water beyond in the crown, subject to the right of the
public to the river as a higlmry over it. Bract. bk. 1, c. 12, p. 5;
Rexv. Smith,2 Doug. 441; Com. v. Charlestown,1 Pick. 1SO; llIilrtin
v. Waddell,16 Pet. 367. This highway was a way to this land when
the successive grantees took it, and when the orator took his lease of
it. So far as the defendants could have any right to it, or to the soil
under it, the original grantor, the crown, had the same right. The
crown, after .1IagnaCharta, could not grant land bounded on a way,
and afterwards, without compensation, remove the wa;, �~�n�y more
than an individual could. The defendants, as grantees from and
under the crown, are limited as if they had made the grant which the
crown made. They could not grant land to a wayan land and after-
wards remove the way. Storyv. New York ElecatedIf,/}. Co. 90 N. Y.
122. The title to the land under the way in that case came from
the same source as the title to the land under this Imter-way, and in
the same manner. If the authority of the state and city was not
equal to the obstruction of that way, it is nut apparent how they can
be adequate to the total removal of this one. That is the latest de-
cision, so far as is now known, of the highest court of the state upon
the subject, and, to the extent of the principles involved there, must
ue considered to be the law of the state. The right of a land-owner
to enjoy the way over navigable water adjoining his land seems to
have been several times fully recognized by the supreme court. Dut-
ton v. Strol1g, 1 Black, 25; Railroad Co. v. ScllllrJllier, 7 Wall. 272;
Yates v . .1Iilwaukee,10 Wall. 497. In the latter case Mr. Justice
MILLER expressly states the proposition to have been decided in the
two former. And in deliyering the opinion of the court be further says:
"This riparian right is property, and is valuable, and though it mnst be en-

joyed in due subjection to tIle rights of the public, it cannot be arbitrarily or
capriciously destroyed or impaired. It. is a right of which. when �o�n�~�e "Vested,
the owner can only be deprived in accordance with estahlishell law, and, if
necessary, that it be taken for the public guod, upon due cumpensation."

This doctrine does not appear to have been overruled.
In Weber v. Harbor Com'l's, 18 Wall. 57, Mr. Justice FIELD, in the

opinion of the court, says: - _ �~�.�~

"It is unnecessary for the disposition of this case to qnestion the doctrine
that a riparian proprietor, whose laml is bounded by a na\'igalJle stream. has
the right of access to the naYigable part of the stream in front of his land,
and to construct a wharf or pier projecting into the stream, for his own use,
or the use of others, SUbject to such general rules and regulations as the leg-
islature may prescribe for the protection of the pulJlic, as was held in Yates
v. Milwaukee,10 'Vall. �4�~�)�7�. On the �~�o�n�t�r�a�r�y�, we recognize the correctness of
the doctrine as stateu anu affirmed in tbat case."

Barneyv. Keokuk, 94 U. S. �3�~�4�, was an action of ejectment, and
involved the right of soil, and not a rig,llt of way, and what is there
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said appears to have been said in that view. This seems to be the
English doctrine now. Lyon v. Fishmonger'sCo. L. R. 1 App. Cas.
662; 35 Law T. Rep. (N. S.) 569. In this case the lord chancellor
appears to have said: "I cannot entertain any doubt that the ripa-
rian owner on a navigable river, in addition to the right conneded
with navigation to which he is entitled as one of the public, retains
his rights as an ordinary riparian owner, underlying and controlled
by, but not extinguished by, the public right of navigation;" and
Lord SELBORNE: "For the purpose of a riparian proprietor, lateral
contact with a stream is, jure natnra, as good as vertical right. It
is true that the oank of a tidal river, of which tho foreshore is left
bare at low water, is not always in contact with the flow of the
stream, but it is in such contact for a great part of every day, in the
ordinary and regular course of nature, which is an amply sufficient
foundation for a nlcLtural riparian right." The defendnnts are not
proceeding to take such rights for public use upon making compen-
sation, but are proceeding arbitrarily in denial of the existence of any
such rights. These cases and principles seem to entitle the orator
to relief. There are numerous cases which, standing alone, would
support the claims of the defendants. Lansingv.Smith,4 Wend. 9;
Gould v. �F�I�n�d�.�~�o�n River R. Co. 6 N. Y. 522; Furman v. 'The l1Iayor,
etc., JON. 1. 567; Stevensv. Paterson,etc.,R. Co. 5 Vroom, 532; 10
Amer. Law Reg. 165. They are not considered to be controlling, in
view of the later cases referred to.
The orator'R title has expired now, but had not at the commence-

ment of the suit nor at the time of hearing. The delay would not
take away any right to relief which he then had, although his right
to continued relief might cease. HE, has no occasion now for the
continuance of fin injunction, but may be entitled to an account for
damroges.
Let there be a decree for the orator accordingly, witt costs.

See FOUl.tain v.l'oWI' oj' Angelica,12 FED. HEP. S, Hote. 10.

CUEWETT V. 110RA.N.

(Circuit Court, E. D. JIichigan. September 18, 18S3.l

1. EQUITY-SUBJECTING REAL ESTATE �I�~ �I�I�A�~�m�s OF HEIRS TO DEnTS OF AKCES-
TOR.
A bill in equity will lie to suhject real estate III the hands of heirs to the pay-

ment of the debts of their ancestor.
2. �S�.�\�~�l�E�-�P�r�:�O�C�E�E�D�I�:�-�;�G�S tS Pllon.HE Cour:T-L.\CHES.

It is not an absolute lmr to the maintenance of such bill in a federal court
that the estate of the ancestor was administered in the probate court of the
state; that �c�o�m�m�i�s�s�i�o�n�~�r�s were appointee} to audit claims a!!ainst the estate;
that a time was limited within which all claims must be presented; and that


