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statute. 1 nm toereforeof theopinion that themeaningof thewords
"letter, packet,bag, or. mail of letters" must be determinedby refer-
enceto the provisionsof the law defining mailablematterswhich was
in force when the latter act was passed-bysection130 of the actof
1872.

Mailable matteris divided into threeclasses,and in the third class
is included "samplesof merchandisenot exceedingtwelve ouncesin
weight." This definition of mailable matter is found in the same
actáwhich pllnishes the detentionor opening of "anyletter, packet,
bag, or mail of letters," and I am thereforeof the opinion that the
constl'llctioncontendedfor by defendant'scounselis too narrow and
technical. If the statutehad providedfor mailing only letters, then
we shouldhave understoodthat the packetreferred to was a packet
of letters; bnt since the statuteauthorizedthe mailing of packetsof
merchandise,I hold that such packetswere likewise included in the
criminal provision underconsideration. To hold otherwisewould be
to assumethat congressintendedto provide for mailing packetsboth
of lettersand of merchandise,but did not intend to punishemployes
for tamperingwith the latter. The more reasonableconstructionis
that the word "packet" in the statutein questionmeansany packet
which is mailable.

The iudgmentof the district court is accordinglyaffirmed.

GRAMME ELECTRICAL Co. v. ARNOUX & HOCHHAUSEN ELECTRIC Co.
and another.

Circuit Court, S. D. Nelo York August 29,1883.,

1. P.HE:-;TSFon INVENTIONS-AcT OF 1870-FOREIGNPATENTS-ExpIRATION.
Under the act of 1870a patenttakesefIect from the time whenit is granted,

and cannot he antedated. The meaningof section 25 of the act is, that a
United Dtatcspatentshall expireat the sametime with the foreign palcnthav-
ing Ihe shortesttime to run, which wasgrantedlJefore the United Stalespat-
ent wns granted,and not Ibut it shall expireat the sametime with the for-
eign patent the shortesttime to run, which was grantPd before the
time when the applicationfor the United Dtatespatentwasmade.

2. S.uJE-DuRATION-ExpIRATIUN.
A. capacityof being prolongedso as to havea duration of 15 years is not

equivalent to a term of 15 years,when the patent is grantedfor one
year,and then IS prolongedso as to expireat the endof 10 years.

3. S.UlE-SECRETAUSTRfAN PATENT.
T!le questionof secrecyor publicity in an Austrian patentcannot,under

sectIOn25 of the act of 1870, atfect the questionof thedurationof the foreign
palentin this country.

4. SA.'rE-ExrIRATION OF No. 120,057-)fAGNETO-ELECTRIC)fACHINE.
As the foreign patent hasexpired in this case,patent No. 120,057,granted

to ZenobeTheophileGrammeand EardleyLouis CharlesD'lvernois, Octobel
17, 1871, for an improvementin magneto-electricmachinesno longer contino
ues to exist.
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In Equity.
Solomon J. Gordon, for plaintiff.
Charles H. Knm; and Henry E. Woodward, for defendants.
BLATCHFORD, Justice. This is a suit in equity, brought for an in-

fringemeut of letters patent No. 120,057, granted to Zenobe The-
ophile Gramme and Eardley Louis Charles D'Ivernois, October 17,
1871, for 17 years from that day, for an "improvement in magneto-
electric machines." It is set up as a defense, in the answer, that the
patentees obtained a patent in Austria, December 30, 1870, for the
same as is covered by No. 120,057; that the Austrian pat-
ent has expired; and that, therefore, No. 120,057 has expired. The
Austrian patent, and sundry documents pertaining to it, and the
Austrian statute, are in evidence. The patentees took out a patent
in France for the same invention, for 15 years, on the twenty-second
of November, 1869. On the thirtieth of :May, 1870, they made oath
in Paris, France, to their application for No. 120,057. The applica-
tion an(l the oath recited the date and the term of the French patent.
The application was filed in the United States patent-office, August
17, 1870, with a specification, drawings, and model, and the proper
fee was paid. On the third of October, 1870, they filed in Austria
an application, dated September 30, 1870, for a patent for the same
invention for the period of one year. On the thirtieth of December,
1870, "an exclusive patent" was issued to them in Austria "for the
duration of one year" for the invention, "under all conditions and
with all effects stated in the snpreme patent law of August 15,1852."
An amended oath to the United States application was SWOl'll to by
the patentees at Paris, June 26, 1871, and filed in tile patent-office
July 12, 1871. It referred to the French patent, and stated its date
and term, but it did not mention the Austrian patent. The final fee
for No. was paid October 2,1871. The Austrian patent was
extended nine times, year by year, each extension being for one year,
and till December 30th in each year, and it finally expired December
30, 1S80. The bill in this suit was filed in July, 1881. It is agreed
that the Austrian patent applied for and granted ,vas for tile same
invention that is claimed in No. 120,057.
The Austrian patent law of August 15,1852, requires that the ap-

plicant for a patent shall state in his petition the number of years
for which be demands a patent, number canllot exceed 15, ex-
cept by special grant of the The tax must be paid in
and is in proportion to the duration of the privilege. Tile exclusive
privilege secures to the patentee the exclusive use of his invention
"for the number of years mentioned in his priYilege." A patentee
whose priyilege has been granted fo"1' a short period may claim its
prolongation for one or more years during tile fixed longest period,
proyided he demands such a prolongation before the priyilege has
become extinct, and pays in admnce the tax for the'required term of
prolougation. . .
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No. 120,057was grantedunderthe provisionsof the act of July 8,
1870, (Hi St. at Large, 198,) and its validity and duration must be
testedby thoseprovisions. By section22 of that act (p. 201) every
patentis to be grantedfor the term of 17 years. By section25 (p.
201) it is providedas follows:

"No personshall be debarredfrom receivinga patentfor his inventionor
discoverY.llor shall any patent be declaredinvalid by reasonof its having
beell first patentedor causedto be patentedin a foreign country: provided,
the sameshall 110t havebeenintroducedinto public usein the United States
more thantwo yearsprior to the application.and that the patentf\hall expire
at the sametime with the foreign patent.or, if therebe more than one,at the
sametime with the onehaving the shortestterm; but in no casesh<tll it be
in force more thanseventeen

It is contendedfor the defendantthat, underthe foregoingprovis-
ions. No. 120,057 expired,either on December30, 1871, or on De-
cember 30, 1880, the. dateof the expirationof the Austrian patent,
accordinglyas that patentis to be regardedas a patentfor one year
or for ten years. To this the plaintiff replies that the application
for No. 120,057was filed beforetheapplicationfor the Anstrian pat-
ent was filed. But the dateof the applicationfor No. 120,057can-
not affect the question. Under the allt of 1870 a patent takeseffect
from the time when it is granted,and cannot be antedated. The
meaningof section 25 of the act of 1870 is that the United States
patentshall expire at the sametime with the foreign patent having
the shortesttime to run, which was grantedbefore the United States
patentwas granted,and not that it shall expire at the samewith
the foreign patenthavingthe shortesttime to run, which wasgranted
before the time when the application for the United Statespatent
was made. Bate Refrigerating Co. v. Gillett, 13 FED. REP. 553.

It is also contendedfor the plaintiff that the Austrian patent,
thoughgranted"for the durationof one year" on its face,was really
a patent for 15 years. It might havebeenprolonged,yearby year,
or otherwise,for five yearsbeyondDecember30, 1880. But it was
not prolongedbeyond that date,and, at most, it cannotbe regarded
as a patentwhich. when granted,had a longer term to run than till
December30, 1880.evenif it could be consideredas a patenthaving,
when granted,a longer term to run thanone year. A capacityof
beingprolongedso as to havea durationof 15 years,is not equiva-
lent to having a term of 15 yearswhen the patentis grantedfor one
:rear, and then is prolongedso as to expire at the endof 10 years.
At latest,the Austrian patent expired December30. 1880, and it is
not necessaryto decidewhether the term for which it was granted
was er was not a term of only oneyear.

It is also contended,for the plaintiff, that the Austrian patentwas
a secretpatent,and thereforenot a patent,within the meaningof
section 25 of the act of 1870. The Austrian statuteprovides that
the petition for a patent must cOumin a statementwhether the in-



FETTER V. NEWHALL. 84]

vention is to be Kept secretor not; that special care is to be taken
for the observationof the required secrecy,and due precautionsare
to be adoptedagainstany possibleviolation of the secret; and that
specificationsas to which secrecyis demandedare not open to the
public, or for the taking of copies,until the patent is extinct. In
the presentcase the petition for the Austrian patent stated that it
was desired that the description be kept secret. But the Austrian
statutealso providesthat an exclusiveprivilege securesto the pat.
enteethe exclusiveuseof his invention, as laid down in his specifi-
cation, for the number of years mentioned in his privilege. The
Austrian patent in the presentcasestateson its face that it is an
exclusive patent,for the durationof one year, for the improvements
in question,"in consonancewith the description deposited,""under
all conditions and with all effects stated in the" Austrian statute.
In view of thesefacts, however far the Austrian patent might have
come sbort of being a prior public foreign patent sufficient to de-
feat a patent granted here to another inventor for an invention
made after the granting of such prior foreign patent, it is not
perceivedhow the question of secrecyor publicity in the foreign
patent, grantedprior to the grantingof the patenthere,can affect,
under section 25 of the act of 1870, the question of the duration
of the patent here. 'The Austrian patent conferred on the pat-
entees an exclusive privilege. It was the manifest intention of
section 25 of the act of 1870 that the exclusive privilege under tbe
patenthere shouldexpirewith the exclusiveprivilege grantedabroad
to the sameinventor, having the shortest term. De Florez v. Ray-
nolds, 17 Blatch£. C. C. 436, 450; [So C. 8 FED. REP. 434.]

As theAustrianpatentexpiredat the lateston December30, 1880,
and before this suit was brought,and No. 120,057continuedto exi:Jt
no longer, there was no ground for this suit in equity when it was
brought, whatever ground there may have been for a suit at law
against these defendantsfor infringement. Root V. ny. 00. 105 u.
S. 189.

The novelty of the invention patentedis uttacl,ed,and it is also
contendedtbat the patent is invalid becauseit was iSfued for the
term of 17 yearsand not for a sll1rter term. But tbe conRineration
of these questions is unnecessary,and the bill is dismis5ed, with
costs.

FETTER and anotherv. NEWHALL.

(ourt, S. D. lItW J"ork. August 29, 1883.)

1. PATEXTS FOR IsvExTIOxs-AsSIGSJoIEXTBY 'Vm!AX OR IXF.\XT-
STATES LAWS,
. A married woman, an mfa',lt, or a personundcr guanlianship,may lie an
Inventor01 the assIgneeof an mvcntor,and SUCh, the ri:;ht to the pateut


