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e-achof. its officers would be liable to be punished by fine and im-
prisonment.
Let a decree be entered for the plaintiff, as prayed in the bilI.
See Memphis & J... R. R. 00. v. Nolan, 14 FED. REP. 532, and note, 534.

EGGLESTON and another v. CENTENNIAL MUTUAL LIFE ASS'N OF
BURLINGTON,IoWA.1

(Circuit Court, E. D. Mi88ouri. September 21, 1883.

1. INSURANCE-MuTUAL ASSOCIATION POLICy-How ENFORCED-PllACTICE.
Where a policy of insurance issued by a mutual association does not fix upon

tb,e association an absolute liability to pay any particular sum, but only a lia-
bility to pay the proceeds of a particular assessment to be levied in a particular
_way. not to exceed a certain sum, and further provides that the association
shall only be liable in a proceeding to compel it to make the assessment, an ac-
tion at· law to recover the maximum amount named in the policy cannot be
maintained;

2. SAME. .
The only remedy in case of the assured's death is by a proceeding in chancery

to' compel a specific performance.

At Law.
GBC'. D •. Reynolds, for plaintiffs.
Davis et Davis and Newman et Bla.ke, for defendant.
MOCRARY, J;, (orally.) This case is before the court on demurrer

to the petition. It is a suit on a policy of insurance issued to him
by ,the defendant, which is a mutual insurance company. The policy
provides that in case of the death of the assured the company will
proc!3ed to make certain assessments upon the policy-holders for the
purpose of paying the loss. The amount of the loss to be paid is
not absolutely fixed by the provisions of the policy; it provides for a
certain mode of assessment upon the policy-holders incase of the
death of a member, and for the payment of the proceeds of said
assessment, not exceeding $5,000 in this case, to the beneficiaries of
the insured. The policy also contains, among other conditions, the
following:
"The only action maintainable upon this pollcyshall be to compel the as-

sociation to levy the assessments herein agreed upon, and if a levy is ordered
'Uy the court, the association shall be liable under this policy only for the sum
collected under an assessment so made."
The question is whether that is a valid provision of contract.

ofinsurance, becausej this being an action at law, it cannot be main-
tainedunless,that provision of the policy is set aside. This is an
action to recover $5,000, which is claimed as due ripon the policy.

1Reported by Benj. F. Hex, Esq., of the St. Louis !Jar.
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1 would not be willing to say that no action at law can be founded
npon a policy of this character. Facts and circumstances might
arise under which the beneficiaries could bring a suit at law upon
the policy, but I am unable to see any sufficient reason for holding
that such a contract as this is absolutely null and void. It is n6t a
contract which confers a right and denies a remedy, (such a contract
might well be held to be contrary to public policy,) but it is a con·
tract which confers certain rights upon the policy-holder, and in
which the parties agree that the remedy shall be by a proceeding to
compel the levy of the assessment, and not by an action at law to
recover damages. If the policy provided in clear terms that the
beneficiaries shall, in case of death, receive a particular 8Um, to be
recovered by assessment, or to be paid by the company after making
an assessment, if the company had refused to make an assessment,
I am inclined to the opinion that an action at law might be main-
tained, especially if there was no provision in the policy itself forbid-
ding it. But since the policy here does not fix upon the company an
absolute liability to pay any particular sum, but only a liability to
pay the proceeds of a particular assessment, to be levied in a par.:
ticular way; and since it further provides that the company shall
only be liable in a proceeding to compel it to make the assessment,-
we are of the opinion that an action at law cannot, at least in the
first instance, be maintained. However inequitable such a contract
may be, it is undoubtedly within the power of the parties to enter
into it, and therefore we think that the only remedy, according to
the practice of this court, and under the terms of the policy, is by a
proceeding in chancery to compel a specific performance. The' de-
murrer to the petition must, therefore, be sustained, but the plaintiffs
may, if they choose, have leave to file a bill to compel the assessment
in accordance with the contract.

UNITED STATES v. LENG.

Di8trict OOU'l't, S. D. New York. August 23,1883;)

1. CU8TOMS DUTIEs-RELIQUIDATION.....ACT JUNE 22, 1874, f 21,.....LWITATION.
Section 21 of the act of June 22, 1874, (1 Supp..Rev. St. 81,) is ill the nature

of a statute of limitations, as respects the government's right to reliquidate du-
ties, and limits this right, if the duties have been paid, to one year after entry,
in the absence of fraud or protest, and any such reliquidation after that period
is void; but if such reliquidation be lawfully made within the year, the statute
.8 not a limitation upon a suit to collect the duties 'accardingly, and"suchauit
may be brought at any time afterwards. "

2. SAME-"ABSENCE OF PROTEST." ,
" The words" in the absence of protest" mean the absence of any existing pro-
test pending and in force at the time of the reliqllidation, not a protest which
has become spent through a previous liquidation of duties in accordance
with it.


