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]3.aOWN v. EVANS.1

(Oircuit Oourt, D. N8t1ada. February5, 1883.)

1. MOTION FOR NEW TRIAL NO WAIVElt.
A motion for a new trial is not a waiver of a writ of error.

2. JUDGMENT, WHEN FINAL, PENDING MOTION.
Wherea motion for a new trial hasbeenmade,andentertainedby the court,

the judgmentin the casedoesnot becomefinal andeffectual,for purposesof
review beforethe supremecourt, until the dateof the orderof COUrt overrul-
ing suchIllation.

3. SUPERSEDEAS.
A writ of error mayserveas a 8uper8edea8,if duly served within 60 days,

Sundaysexclusive,from the date of an order made denying a motion for a
new trial.

4. �]�i�~�x�E�c�U�'�r�l�O�N�, WHEN RECALLED.á .
Wherean executionhasbeen prematurelyissued,it will be recalled upon

motion madefor that purpose. .

Motion to RecallExecution.
R. M. Clarke and N. Soderberg,for the motion.
R. H. Lindseyand W. E. F. Deal, contra.
SABIN, J. This is a motion madeby defendantto recall anexecu-

tion issuedin this action, February8, 1883,upon the groundthat
the samewas prematurelyand improvidently issued. The defend-
ant tendersa supersedeasbond, in double the amount of the judg-

.ment herein, with good and sufficient sureties,asadmittedby plain-
tiff's counsel,and advisesthe court of his purposeof suing out a
writ of error in this action, which may serveasa supersedeasin this
court,assoonas his bill of exceptionsis settledandallowed,and of
giving the security required, to the end that the casemay be re-
viewedin the supremecourt.

On the eleventhof November,1882,at the presentterm of court,
judgmentwas duly entered in this action against the defendant,
upon the verdict of a jury renderedon that day in favor of plaintiff
for the sum of $8,150.87,and costs. On the sixteenthof November,
1882,defendantfiled in court a notice of motion for a new trial, and
thereuponthecourt, on motion of defendant,on saidday,enteredan
orderstayingexecutionupon the judgment pendingsaid motion for
a new trial. On the fifth of February,1883,the court denied the
motion for a new trial.

The real contentionin this matteris this: When does the time-
the 60 days given by statute-withinwhich defendantmust serve
andfile his writ of error in orderthat it may serveas a supesedeas,
begin to run? If, as defendantcontends,the time beginsto run, in
caseswherea motion for a new trial is made,only from the dateof
the decisionof such motion by the court, then the executionin this
casemay havebeenprematurelyissued,-themotion for a new trial

1 From 8th Sawyer.
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havingbeendecidedon the fifth of February,1883.and the execu-
tion issuedon'the eighthof the samemonth.

Section1007of the RevisedStatutesprovidesthat in "caseswhere
a writ of error may be a supersedeas,executionshall not issue until
the expirationof ten days" from the renderingof the judgment. On
the other hand, if, as contendedby plaintiff's attorneys,the time
beginsto run from the dateof the entry of final judgment,notwith.
standingthe pendencyof a motion for a new trial, and the final
orderor decisionof court thereon,thentheexecutionin this casewas
not prematurelyissued,since89 days hadelapsedfrom the date of
the entry of judgment and the issuanceof executionthereon. If
this be the correct interpretationof the law, this motion shouldbe
denied,sinceit hasbeenrepeatedlyheld by the supremecourt that
the writ of error, to serveas a supersedeas,must be filed with the
clerk in the mannerand within the time by statuteprovided, and
that the supremecourt cannotextendor enlargethat time; andthis,
aswell under the act of 1875relative to writs of error and appeals,
asunderthe act of 1872,and the judiciary act of 1789. In Kitchen
v. Randolph,93 U. S. 86, decidedin 1876, thecourt says:

"We are,therefore,of the opinion that, underthe law as it nowstands,the
serviceof a writ of error or the perfectionof an appealwithin Sixty days,
Sundaysexclusive,after the renderingof the judgmentor the passingof the
decreecomplainedof, is an indispensableprerequisiteto a supersedeas,and
that it is not Within the powerof a justiceor judge of the appellatecourt
to grant a stayof processon the judgmentor decree,if this has not been
done." 93 U.l::). 86; Id. 412; 7Wall. 574;12 How.387; 6 How. 113;Phil. Sup.
Ct. Pr.104.

In this case,the bill of exceptionsnot having been yet settled,no
writ of error hasbeenfiled with the clerk, or citation issued,andno
stepstaken towards suing out a writ of error, other thenthe prep-
aration and tender of a supersedeasbond, as above stated. If,
then, irrespectiveof the pendencyof a motion for a new trial, and
the suspensionof the judgmentpendingthe motion, the defendant
must serveand file his writ of error within 60 days from the date
of entry of judgment,in orderthat it may serveas a supersedeas,the
plaintiff is entitled to his execution,and to enforcehis judgment,
even thoughthe defendantshouldprosecutehis writ of error within
thetwo years,asprovidedin section1008of the RevisedStatutes.

I do not find, norhaveI beenreferredby counsel,to anydecisions
of thesupremecourt directly coveringthe point involved in this mo-
tion. There are, however,numerousdecisionsof that court analo-
gousto the caseat bar, andwhich may guideus to acorrectsolntion
of the matter.

It may be proper,first, to refer to the sectionsof the RevisedStat-
ntes relative to new trials and appeals. Section726 of the Revised
Statutesreads: "All of said [UnitedStates]courtsshall havepower
to grantnew trials, in caseswheretherehasbeena trial by jury, for
reasonsfor which new trials haveusually beengrantedin courtsof
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law." This sectionclearly gives the d,efendantthe right to movefor
a new trial. Section987 provideathemodeand�m�a�n�~�r of procedure
On motionfor a newtrial, andstayof execution,full andample,should
thedefendantwish to avail himselfof it. Andit further decla,res: "If
a new trial begranted,the former judgmentsha11berenderedvoid."
Ittilay be observedthat, in this,case,the defendantdid not proceed
strictly under this section of the statute ill prosecutinghis motion
'for a newtrial. Section1007providesthemannerin whicha defend-
ant may obtain a8upM'sedeas;fixes the time within which a writ of
error mustbe servedandsecuritygiven, and providesthat in "cases
wherewrit of error may be a �s�u�p�e�r�8�e�d�e�~�s�, executionshall not issue
until the expirationof ten'days."

We haveseenthat, in orderfor a defendantto avail himselfof the
provisionsof section1007 and obtain a 8upersedeas,be must serve
and lodge his writ of error in the maliner and within thetime pre-
scribedtherefor. If he fail to do so, his right to a supersedeasis lost,
both in this and in the supremecourt. A motion for a new trial,
however,is notawaiver of a writ of error. This is held in 6 How.
284,wherethe court says: "The motion for a newátrial wasnot a
waiver ofa writ of error. In someof the circuits thereis a rule to
this effect. But ,effect could be,given to that rule only by requiring
a'party to waive on the recorda writ of error before his motion is
heard. In the greaterpart of the circuits no suchrule exists."

No suchrule obtainsin this circuit. Rule 29 of this circuit is as
follows: "A motion for a new trial shall not be deemeda waiver of
any bill of exceptionstaken; buta writ oferroror appealtaken,pend.
ing a motion for a new trial, or application for rehearing,shall be
deernedawaiver of suchmotion or application."

The first clause of this rule negativesthe idea that a motion for
a new trial is a waiver of a writ of error, since it savesthe "bill of
exceptionstaken," which would btl of no significancewere the writ of
error denied. The last clauseof the rule preventsthe anomalyaris-
ing, of a lower court still entertaininga motion for a new trial, or a
rehearing,in a casewhere a writ of error, or an appeal, had re-
moved the case and deprivedthe court of jurisdiction; or the still
greatera,nomaly,should the lower court exercisejurisdiction of the
motion pending the re-examinationor appeal,that a casemight be
belOrt:l tht: supremecourt for review, when the judgmentor decree
below had.been wholly vacated.. I have noticed this point at some
length, since jt was urgedby plaintiff, on the argumentof this moá
tion, that a motion for a new trial waived a writ of error or appeal.

As alreadyobserved,the right to move for a new trial is conferred
by statute. It is a substantialandanimportantright, and may not
be denied to one asking therefor. And a party has a right to the
decision of the court on his motion, even though he might not be
able to urge the adverseruling of the court upon his motion as er-
ror, in caseit was erroneous,beforethe supremecourt. The ruling
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of the court might be in his favor anda new trial granted,and he
be therebysavedthe expenseand delayof bis writ of erroror appeal,
to correctthat of which he felt aggrievedin the judgmentor decree.

Sections691, 692, Rev. St., providefor the re-examinationby the
supremecourt of final judgmentsand decreesof the circuit courts,
or of the district courtsactingascircuit courts. Fromthesesections
it will be seenthat only final judgmentsor decreescan be reviewed
by the supremecourt.

Volumeshavebeenwritten defining what arefinal judgmentsand
decrees,and the definitions givenhave not always beenolearor ih
harmonywith eachother. This is especiallytrueof decreesin equity.
It would seemthat thereshouldbe little difficulty in defining whatis
a final judgmentin anactionat law, sincein thesecases,whena trial
is 'concludedanda verdict rendered,the law itself determineswhat
the judgmentshall be, in any given case. The proper judgment,
upon a verdict, follows asa matterof law, andis enteredasof course,
unlessstayedby the interpositionof thecourt. And this is theques-
tion which is decisiveof this motion: Wasthis judgment,enteredNo-
vember11, 1882, final for the purposesof review, within the mean-
ing of the statute,pendingthemotionfor anew trial madeandenter-
tainedbythe court? It �m�a�y�~ be concededthat it was final in �~�o�r�m
and character,andthat it settledthe issuesraisedby the pleadings.
But was it, so long asit remainedwholly subjectto the oontrol and
future orderof the court, final in effect? It might becomefinal for all
purposesby lapseof time; by the expirationof the term of court at
which it wasrendered,no orderhaving beenmadeby the courtoon.
tinuing its power over it; or by the failure of the defendantto avail
himself of his writ of error within thetime limited �t�h�e�r�e�f�o�r�~ But in
this case,wherethe defendant,within thepropertime, filed his notice
of motion for a new trial, which motion the court entertained,and
stayedexecutionuponthe judgmentpendingthemotion,canit besaid
that the judgment,sosuspended,andliable to be vacated,wasfinal 'I
While thus suspended,the judgment had no force or vitality, be-
yond the fact that, by law, it becamea lien uponthe realty of the
defendantwithin the district from dateof entry and docketing. It
is difficult to conceiveof a judgmentas final and conclusive,for all
purposes,when we concedethat it is subject to be vacated,set at
naught,and the controversyopenedfor readjudication.

While I find no decisionsof the supremecourt touchingthe point
as to when a judgment becomesfinal for the purposesof review,
pendinga motion for a new trial, yet thereare numerousdecisions
of that court, in referenceto decreesin equity, and when they be-
come final, where motions or petitions have been filed, and enter-
tained,for openingor modifyingthosedecrees.In Brockettv. Brockett,
2 How. 240,the court decidedthatwherea motion wasmadeto open
a decreefor certainpurposes,and entertainedby the court, that the
decree was suspended,pendingthe decision of the court upon the


