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of the company,to purchaseall themachineson handthat remained
over that season,and this Clark indebtedness,he says,was put into
the fonn of this note,.not as a. notegiven for the purchaseby Clark
of any machinery,but was put in this form for the convenienceof
this transaction,and was turned over by him to Osborne& Co. in
payment,or partpayment,for theseninemowersthat you haveheard
testified about. Now, it is claimed here that the provision in the
notefor attorney'sfees,this 10 percent.,cannotbe recoveredbecause
no suit hasbeencommencedagainstClark. I am inclined to think
that provision appliesespeciallyto the suit brought upon the note
itself. It is a little vaguein its terms,but I think before10 percent.
attorney'sfeescanbe recoveredthere should havebeena suit com-
mencedon thenoteitself,-thatis againstthemaker;sothat,soáfaras
that 10 percent.for attorney'sfeesin thesenotesis concerned,there
canbe no recovery.

Here is a little memorandumwhich I have made,which I think
is correct,with the c:lxception that the attorney'bfees, in every in-
stance,should be struck out. In the caseof thosefour judgments
of coursethe attorney'sfeesaremergedin the Judgment,andthat is
thesuit againstthe partiesthemselves,andcan be recovered;but in
the other casesyou may strike out the attorney's'fees, and deduct
that from any sum that you may find for the plaintiff in this case.

Now, gentlemen,I think you will understandthe testimonyhere,
-understandthecase,andI hopeyou will beable to arrive at a satis-
factory conclusion. I will handyou this memorandum;Thavecom-
pared it with the notes here,and it is proper also that you should
havethe pleadingsand thesenotes,andyou canrun over this memo-
randumalso, so as to satisfyyourselvesas to the correctnessof it.
This memorandumwas merely made by me t.o facilitate matters.
You arenot bound by it, gentlemen. You havethe notesthereand
you can makeyour own calculations.

ROWE v. 'MATTHEWS and others.

(Ui1'cuit Oourt, E. D. Michigan. October15,1883.)

NEW TRIAl.-DI8CRETION OF OOURT-DISTURBING VERDICT.
Thegrantingof new trials is largely a matter of discretion. Errors in the

admissionof testimonyor in the instrQctionsof the court, eventhoughmate-
rial, are not alwayssufficient to requirea reversal. It is only Where the ('ase
hasbeensubmittedto the jury upona wrong theory,or wherethe court is not
satisfied that justice has been done,or is of opinion thata new tria\ will or
oughtto producea different result, tha.t the verdictshouldbe disturbed.

On Motion for New Trial.
This was an action of trespasson the case,againstthe marshal
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and his deputy, to recover the value of certaingoods seizedupon
executionin favor of creditorsof one Gladwin, formerly a hoot and
shoedealerin this city. Plaintiff claimedtitle by virtue of a bill of
saleand possessiontaken thereunderat a time when Gladwin had
becomewholly insolvent. Plaintiff, who was his brother-in-law,had
madeadvancesof moneyto him amountingto $2,185. He cameto
Detroit for the purposeof obtainingsecurity for its repayment,but,
under adviceof counsel,hadhis stock appraised,and took a bill of
sale,paying Gladwin a small differenceof $15 betweenthe amount
of his claim and the value of the stock,upontheir estimate,andtook
possessionwithin 24 hours. The creditorsof Gladwin subsequently
obtained judgmentsagainst him, and levied upon the stock,when
plaintiff beganthis action. The case turned upon the questionof
fraud in the transfer,and the jury returneda verdict for the plain-
tiff. Motion was madefor a new trial, uponthe groundthat the ver-
dict was against the law and the evidence,and that therewere nu-
merouserrors in the instructionsof the court to the jury, and in the
admissionand rejectionof testimony.
J. G. Dickinson andAlfred Russell, for the motion.
John D. Conely, contra.
BROWN, J. This motion is basedupon some59 allegederrors in

the findings ofáthe jury and the rulings of the court. Theseexcep-
tions may be classifiedas follows: (1) That the verdict was against
the law and the evidence;(2) that the court erred in certainof its
rulingswith respectto theadmissionof testimony; (3) that the court
erredin severalparticularsin its instructionsto the jury.

With regard to the first ground, I needonly say that at the trial
the verdict met with my <Jntire approval,and that I have seen.110
reasonfor chaI;.ging my opinion. I have also reviewed the alleged
errorsin the rnlings and instructionsof the court, andam of
ion that noneof the exceptionstheretoarewell taken. Had I found
errorsin them, I should have scrutinizedtheir importancecarefully
beforesettingasidetheverdict.

In their numerousexceptionscounselfor the defendantsseemto
have sharedin a misapprehension,which, judging from the num-
ber of motions of this character,is a common one, that nothing
more is necessaryto entitle a party to a newtrial than to showsuch
errorsaswould be deemedsufficient by an appellatecourt to justify
setting aside the verdict. Nothing could be more misleadingthan
this idea. Whatevermay be the rule upon writs of error, the grant-
ing of new trials is largelya matterof discretion. Errors in the ad-
missionof testimonyor in the iustructionsof the court,eventhough
material,do not, asmatterof law, necessitatea reversalof the pro-
ceedings. It is only where the casehasbeensubmittedto the jury
upon a wrong theory,or where the court is not satisfiedthat justice
hasbeendone,or is of opinion that a new trial will or ought to pro-
duceadifferehtresult, that the verdict should be disturbed. Notll-
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is bettercalculatedto demoralizethe administrationof justice,
and to justify the pop\llar belief in the uncertaintyof the law, than
the practice of granting new trials upon trivial grounds, to give
the defeatedparty anotherchance. It is for the interestof suitors
and the public not only that casesshouldbefairly tried, but that the
verdict of a jury should be the end of the controversy. Of course,
this cannotalways be the case. Courtswill sometimesmistakethe
law upon a vital point. Juries are occasionallydominatedby pasá
sion, sympathy.or prejudice. In eitherevent, injustice is likely to
occur, unlessa new trial be granted. But if the comt is satisfied
that substantialjustice hasbeen done,and that a retrial is sought
to give the plaintiff an opportunityof pressingan inequitableclaim,
or.the defendantto patchup a technicaldefense,the verdict should
,stand,thoughinadmissibletestimonymayhavecreptin, or inadvert-
ent expressionsmay have been used by the court. It was formerly
the practicein Ohio to allow a secondtrial in everycase,but the law
was f{)und to operateso unsatisfactorilythat it was,finally repealed.
Under our practice it is only in actionsof ejectment,and that for
obviousreasons,that a retrial is permittedas a matterof course.

The position we have assumedis sustainedby a greatwealth of
authority. The casesare collectedand abstractedin 1 Grah. & W.
N. T. 302-310,341-347.

In McLancthan v. Universal Ins. Go. 1 Pet. 170, 183, Mr. Justice
STORY, speakingfor the supremecourt, statedthe propositionreferred
to in the following language:

"It is to beconsideredthat thesepointsdonot comebeforethis court upon
a motion for a new trial after verdict, addressingitself to thesounddiscre-
tion of the court. In suchcasesthe wholeevidenceis examinedwith minute
care,andthe inferenceswhich a jury might properlydrawfrom it areadopted
by the court itself. If, therefore.upon the wholecase,justicehasbeendone
betweentheparties,and theverdict is substantiallyright, 110 new trial will
begranted,althoughtheremay havebeensomemistakescommittedat the
qial. Thereasonis that theapplicationis not a matterof absoluteright in
theparty,but rests in the judgmentof thecourt,and is to be grantedonly
wben it is in fnrtheranceof substantialjustice. 'fhe caseis t'ar different
upon a writ of error,bringing the proceedingsat the trial by a bill of ex-
ceptionsto the cognizanceof theappellatecourt. 'fhe directionsof the court
must.then siandor fall, upon their own intrinsic propriety,as mattersof
law."

If we are askedwhy thereis greaterdiscretion in the trial court
thanin a court of error in this particular, the obviousansweris that
the former is more fully possessedof the case,hasopportunitiesof
observingthe witnesses,their demeanorupon the stand,and thehun-
dred other minor incidentsof a jury trial which may tend to satisfy
it of the justiceor injusticeof theverdict. A courtof error, revising
its rulings, seesnothing in the casebeyond the bald statementsin
the bill of exceptions,and is bound to passupon the questionsin-
volved asabstractpropositionsof law.

Thecaseunderconsiderationwas fairly tried. The requestsof the
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defendantswereall given in substantiallythe languagein which they
were couched,exceptone,which would haverequiredthe withdrawal
of the casefrom the jury. I haveno criticism to makeuponthever'á
diet, and no reasonto supposea different result would be reached
upon a secondtrial.

The fiotion fiLlst be denied.

"THE HEAD-MONEY CASES."1

EDYE and others 'V. RO:BElt'J'BON. (Five Cases.}l
...

(CirCUit Court,lJJ. D. 'New York. September5, 1883.)

1. CONSTITUTIONAL LAW-REGULATION OF OOMMERC:m-LICENSBT4XON VESSELS
BRINGING ALIEN PASSENGERB-AOTOF AUGUST 3, 1882.

The act of congressof August3, 1882, (22 tlt. at Large;214,) entitled"An
act to regulateimmigration;" which leviesa duty of 50 centsfor everypassen:-
gernot a citizenof the UnitedStateswho shall comeby steamor sail vessel
from a foreign port to anyport within the UnitedStates,to bepaid to thecol-
lectorof customsof theport to which suchpassengershall come,by the maS-
ter, owner,agent,or consignee.of everysuchvessel,is a regulationof comm,erce
with foreign nations,within theprovisionsof article1, ¤ 8,of theconstitution
of the United States. .

2. SAME-OAPITATION TAX.
Theduty thuslevied is not within the provisionof article1, f ,9, of the con!

stitution, tbat "no capitationor otherdirect tax shall be laid, unlessin pro-
portion to the census." Theact is an act regulatingcommerce,andauthoriz-
ing the commercein questionon conditions to beobserved,and the duty is a
licensefee, measuredby the numberof passengers.It is not a capitationtax,
but a tax on the ownerof thevessel,ando.n the businessof bringing in alien
passengers.

3. SAME-UNIFORMITY OF TAXATION-GENERAL WELFARE.
act is not in violation of article 1, f 8, of the constitution,providing

that"congressshall havepowerto lay and collect taxes,duties,imposts,and
excises,to pay thedebtsandprovidefor the commondefenseandgeneralwel-
fare of the United States;but all duties, imposts,and excisesshall be uni-
form throughoutthe United States." It is not passedin the exerciseof the
powerof laying taxes,but of regulatingcommerce. The tax beinga license
tax, the rule of unifonnity is sufficientlyobserved,inasmuchasthe taxextends
to all personsof the classselectedby congress;that is, to all steamand sail
vesselscomingto all portsin the UnitedStates,from all foreign..port8,with all
alien passengers.And the caseis not onewherea courtcan saythat the tax
is not laid for thegeneralwelfareof the UnitedStates.

4. SAME-OoNFJ,ICTWITH PRIOR TREATms.
Theactin questionis not in violation of treatiesin existencebeforethe act

was passed,betweenthe United Statesand the variousforeign countriesof'
which the ownersof the vesselsbringingthe passengerswerecitizensor sub-
jects,which providedfor freedom of commerceor navigation,since it applies
to citizensof the United Statesand their vesselsaswell. Semble, thateven if
theactwerein conflict with the prior treaties;it would supersedethem,under
article 6 of theconstitution,providingthat all laws andall treatiesshaIl be tbe
supremelaw of the land in equaldegree.

. "Reportedby R. D. & WyllY8 Benedict,of the New.Yorkbar.


