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of the question,togetherwith all the proofs and argumentsto the
circuit judge, as required by rule 30, it is not consideredthat the
circumstancesare of sucha natureas to authorizea special allow-
ance.
. The opinion of the circuit judge statesthe reasonsfor this con-
clusion.

An order may be enteredpassingthe assignee'saccountsas al-
lowed by the specialexaminerwith the abovemodifications.

MAY v. LE CLAIRE and others,Ex'rs, etc. (No. 6077.)

BROWNING, Assignee,v. HURDLE and others. (No. 6073.)

SnIE v. BRADSHAW and otherg. (No. 6074.)

(Oircuit Court, S. D. illinois. December12,1882.)

L INSOLVENCy-DEEDS OF TRUST-WHEN DEEMED FRAUDULENT.
Under the bankruptlaw, as amendedby the act of June,1874, it was nec-

essarythat thesethings should concur in orderto rendera deedof trust in-
valid: It musthavebeenexecutedwithin two monthsof the filing the peti.
tion in bankruptcy; the bankruptmust have been insolvent,or it musthave
beenmadein contemplationof insolvencyj thedeedof trust must have been
madewith a view to give a preference;the party to whomthe trustdeedwas
mademusthavehad reasonablecauseto believethat the bankruptwasinsolv.
ent at the time, and must have known that the deed of trust was made in
fraudof thebankruptlaw.

2. SAME-INSOLVENOY DEFINED.
Thegeneraldefinition of insolvencyIn the bankrupt law, as stated by the

courts,is an inability in the bankrupt to pay his debts as they maturein the
usualcourseof business.

S. SAME-WHAT KNoWLEDGE ON THE PART OF THE :PREFERREDCREDITOR WILL
BE SUFFICIENT TO INVALIDATE THE DEED.

The supremecourt of the United Statesmakesa distinction,in considering
casesof this kind, betweenreasonablecauseto believeand reasonablecauseto
suspectthata personis insolvent; the creditormusthaveBucha knOWledgeof
facts as to induce a reasonablebelief of his creditor'sinsolvency; but from
knowledgeof certainfactsonthepartof thecreditor,thelaw will imply knowl-
edgeof others.

Chancery.
(6077:) JamesA. Connolly and McClernand 11 Kel/s, for plaintiff.

Stuart, Edwardset Br()1,/m and Putnamet Rogers,for defendants.
(6073:) Scofield& Hooker and N. M. Broadwell, for plaintiff. C.

O. PrestonandJ. H. Hungahl, for defendants.
(6074:) Scofield& Hooker andN. M. Broadwell, for plaintiff. J.

H. IIungahl and Stuart, Edwards& Brown, for defendants.
DRUMMOND, J. Thesethreecaseshavebeenpresentedand argued

together. They were bills filed to set asidea trust deedexecutedby
the bankrupt to Preston,for the use of Hurdle, dated February12,
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1878, and another trust deed to Preston, for the use of Bradshaw,
dated February 25, 1878, for the reason that these deeds were given
by the bankrupt to creditors by way of preference, and in viola-
tion of the provisions of the bankrupt law. Gittings became a
voluntary bankrupt, by a petition filed in the district court on the
eighteenth of March, 1878, under which he was adjudged a bankrupt,
and plaintiff was appointed his assignee. The circumstances con-
nected with the deed of trust given to Hurdle were as follows: Git-
tings had borrowed a sum of money, for which he had given his note,
with Hurdle as security. He had stated to Hurdle that he would be
unable to pay the note when it fell due, and that it would be neces-
sary for Hurdle to pay it, and that he would give Hurdle security for
his liability on this note; and thereupon the deed of trust in question
was executed, Hurdle having given his own note-to the creditor of the
bankrupt for the amount due. The obligation to Bra.dshaw, for
which the deed of trust was given, was incurred under somewhat
similar circumstances, both Hurdle and Bradshaw being, at the time
the respective deeds of trust were given, liable to the creditors of the
bankrupt on notes which he had given for money borrowed by him'.
A large amount of testimony was taken, and the case was referred
to the register, who made a report to the district court, finding that
the plaintiff 'was entitled to a decree in each case, on the ground that
the deeds of trust constituted an unlawful preference, and they were
in violation of the bankrupt law. That report was confirmed by the
district court, and from the decrees of the district court appeals have
been taken to this court.
Under the bankrupt law, as amended by the act of June, 1874, it

was necessary that these things should concur in order to render the
deeds of trust invalid: They must have been executed within two
months of the filing of the petition in bankruptcy : the bankrupt
must have been insolvent, or they must have been made in contem-
templation of bankruptcy or insolvency; the deeds of trust must
have been made with a view to give a preference to Hurdle and Brad-
shaw: Hurdle and Bradshaw must have had reasonable cause to be-
lieve that the bankrupt was insolvent at the time, and they must
have known that the deeds of trust were made in fraud of the bankrupt
law. The worda .. know" and "knowing" were, by the amendment
of June, 1874, one inserted in the thirty-ninth section and the other in
the thirty-fifth section of the bankrupt law, as it originally stood.
The question for this court to determine is whether the plaintiff has
brought himself within these various conditions of the bankrupt law,
so as to be entitled to a decree. There can be no doubt that at the
time the deeds of trust were executed the bankrupt was in fact in-
solvent, and consequently they operated to give a preference to the
creditors whose debts they were made to secure: and supposing that
the bankrupt, in the language of the supreme court of the United
States in Grant v. Nat. Bank, 97 U. S. 82, was an ordinarily intelli-
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man,we,mustassumethat the deedsof trustwereexecutedwith
view to give a. preferenceto thosecreditors. .
.The principal difficulty consistsin this: Had they reasonable

caU13eto believethat the bankruptwas insolventat the time, and did
they know that thedeedsof trust weremadein fraudof the bankrupt
law? The generaldefinition of insolvencyin the bankrupt law, as
statedby the courts,is an inability in the bankruptto pay his debts
asthey maturein the usualcourseof business. Thereis abun<;lant
evidencein the recordof the. inability of Gittings to do this; the
evidenceshowsthat this fact was known to the creditOrssecuredby
thesedeedsof trust. The struggleswhich the bankruptwasmaking
in the early part of 1878,and at the time tqesedeedswereexecuted,
to relievehimself from the difficulties growing out of his indebted-
ness,wereknownto these.creditors. The supremecourt ()f the United
States,in the casealreadyreferredto, says that real:lona.blecauseto
believeis somethingdifferent from havingreasonablecause
that a person js insolvent; that the two phrasesare distinct in
meaningand effect; .that thecreditor musthavesucha knowledgeof
factsasto inducea reasonablebelief of his debtor'sinsolvency. This
may be admitted,andyet it will be often difficult, if we cometo ana-
lyze the stateof mjnd of the creditor, to decide in somecaseswhere
suspicionendsand belief begins. But assumingthat the definition,
given of insolvency,as just stated,is correct,and assumingfurther
that they were ordinarily intelligent men, then the facts within the
knowledgeof the creditors,andof their trustee,Preston,must have
beensufficient to producea belief in their minds that the bankrupt
was insolvent. If this is so, thenit would seemto follow, a nec-
essaryconclusion,that they knew the deedsof trust were made in
fraud of the bankrupt law, becausebelief in the bankrupt'sinsolv-
ency, and kn9wledgeof the fact that thesedeedswere madeto seá
curesomeof the creditors,would constituteknowledgethat theywere
executedin fraud of the bankruptlaw. It must be admitted that
the casesare not free from difficulty, and they dependupon an ex-
aminationand a clear understandingof all the testimony; but ap-
plying theordinarytests,and judgingof themotivesof menfrom the
facts proved,I think the fair inferenceis that thesedeedsof trust
were madeby Gittings, while insolvent,to give, and did give, an un-
lawful preferenceto the creditorsnamedtherein,andthat they were
in fraud of the provisionsof the bankruptlaw.

The decreesof the district court will, therefore,be affirmed.
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Ex parte ,KEB. '

((Jircu{t (Jourt, No D. illinoi8. October8,1883.)

1. Ex'l'RADITION TREATY BETWEEN UNITED STATESAND PERU-CRIMINAL BROUGHT
WITHIN JURISDICTION OF COURT-ARREST-HAREASCORPUS. ,

Bya treatyof extradition betweenthe United ,Statesand Peru ,the latter
agreed,to up to justicepersonswho, beingaccusedor convictedof the
crime of larceny 01' forgery, committed within the territorr. of the United
States,soughtan asylumor should befound within the terrItory ofPeru"ln
themanneranduponthetermsthereinstated, A personbeingaccusedof hav-
Ing committed those crimes in Illinois; tied to Peru,and was there found.
Certain measureswere taken by the executiveof Illinois and of the United
States to causehim to bedelivered up in accordancewit4, the treaty. The
necessaryorderwasgiven to that effect by the presidentof the United States,
but owing to somecausethe termsof the treatywerc not complied'with,and
he was seizedin Peru-by private persons,w1t:hout his ,consent,and without
the authorityof the ,Peruvian' put on boarda ship,transportedto
Saq Francisco,and from there to the placewhere it was alleged the crimes
werecommitted:' a court llav'ingjurisdictionof the offenseshad found in-
dictmentsagainstthepersonthus accused,had issuedprocesstl> causehis ar-
rest, and the ,properofficet havingthesewrits,whenthe offendercamewithin
thejurisdictionof the court,arrestedhim byvirtue thereof. On awrit of habea8
corpus,askingfor his release,for the reasonthat he wasthus unwarrantably
seizedin' Perll andbrought to theplacewhere the l>ffenSel;l;were,committea,
held, the writ shouldnot be issued,because,if issuedandserved,the accused
could nothedischarge,dfromcustody. " ' '

2. S.um-REMEDY-ILLEGAL AItREST-AOTION FOR DAMAGES.
For'thewrongor injurydone.tohim, not underthe authorityof llnygovern-

ment,state'ornational, of. Peru,he hada remedyagainst t1;lewrong-doers
beforeanycompetentcourt, which,if he were entitled thereto,would award
hinidamagesfor the injlll'y. Beingwithin the jurisdicti<>n of a court compe-
tent to try him for the offensegchargedagainsthim, and taken underits pro-
cess,althoughbroughttherewithoutauthorityof law by private persons,his
arrestcouldnotbeconsideredunlawful. if protectedby the extradition treaty
betweenthe United StatesandPeru,hecanset it up.1uthecriminal casesre-
ferred to, or he can apply to the supremecOllrt of the l,JJ)ited States,and in
eitherway obtain the'opinionof thatcourtupon his fight to immunity
underthe treaty. ' . ,

On Petitionfor Writ of HabeasCorpus. "
Robert HerveyandC. J. Beattie,for petitioners,claimed that the

petitioner,underthe circumstances,was not takenby due processof
law; that the treatybetweenthe United Statesand Peru was the
supremelaw of the land, and that the petitionercould not be taken
from Peru in any other mode than under the treaty, and conse-
quently that the criminal court ofUook conntyneveracquiredjuris-
diction of his person; that the act of congressof 1867 expressly
protectedthe petitionerby its terms,beingcapturedin violation of a
treaty; andin supportthereofcited the following authorities: Spear,
Extrad.variousreferencesthroughoutthe entire work; Cooley,Const.
Lim. p.l6, notes1, 1b, p. 22, note1; Peoplev.Ourtis, 50 N. Y.321;
Peoplev. Brady, 56 N. Y.182;ReWhite, 49 Cal. 434; Re Cannon,
47 Mich. 9'81; [S.;O. 11 N. W. Rep.280;] Blandfordv,State,10 Tex.
Ct. of Appeals,627; Com.v. Hawes,13 Bush, (Ky.) 697; Jonesv.
Leonard,50 Iowa',1e6 actof eohgress,February2, 1867,giving writ


