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MACKOY v. MISSOURI.PAC. By. Co.t

(Oircuit Oourt, E. D. Missouri. October 25, 1883.)

1. COMMON CARRIER-NEGLIGENCE-DUTY OF PASSENGER.
A railway passenger is bounu to exercise ordinary care and prudence to c>re-

serve himself from injury.
2. SAME.

A common carrier of passengers is hound to exercise t.he highest degree ot
care and skill which a cautious or prudent man would exercise under the cir-
cumstances.

8. SAME.
If it fails to exercise that degree of care and skill, and a physical injury re-

sults to fI passenger, without the latter contributing materially or sUbstantially
thereto by negligence on his part, the carrier is liable in damages.

4. SAME-MIIlA8l;J'RE OF DAMAGES.
In such cases the injured part.y is entitled to an amount. which will compen-

sate him forthe injuries sustained and the expenditures he has had to make
and the 'liabilities he has incurred in consequence of the injury, and for the
pain and suffering he has undergone, taking into consideration the permanent
or temporary character of the injuries.

5. SAME-DAMAGES-EVIDENCE......,.PRACTICE.
Where evidence was admitted concerning the plaintiff's dependence for his

support upon his labor, but the court, in laying down the rules as to the elements
of damages, in its charge to thE' jury omitted the dependence of the plaintiff
upon his personal labor for his support, held, that the error, if any, in admit-
ting such evidence was cured by the charge.

Motion for a New Trial.
This is a suit to recover damages sustained through the allegeq

negligence of the defendant in coupling the car, in which it was
transporting plaintiff, to another. It'is alleged that the cars were
brought together with such violence as to throw the plaintiff, who
was standing up at the time, down upon the floor, and injure him
seriously. The case was tried before a jury. During the trial the
plaintiff testified, on his own behalf, as follows:

Question.I will get you to state what your condition is; whether you are
a man of much -or little means. Answer.Oh, my means are limited.; I am
poor. ,

JudgePike. .We object to that as immaterial.
JudgeT1'eat,(to the witness.) Are you dependent on your labor f-or your

sUbsistence? Answer.Yes, sir; mainly so. At the time of theaccic1entI
had a. farm, but I have'sold it, and have expended nearly all the money in
costs and expenses to live upon. .
The coutt �~�h�a�r�g�-�e�a the jury as .follows :. . ." ..
. TREAT, J.,(orally.)'áThern1e of damages ill cases of this character
is what in law is called compensatory: That, as you understand, is
contradistinguished from vindictive or exemplary damages.. Thus, if
you find for the plaintiff in this case, you will have to assess the
amount of his damages at such a sum as in your judgment, under the
facts and circumstances developed, would compensate for the injuries

1 Reported by Benj. l!'. Rex, Esq., of the St. Louis bar.
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sustained,andfor the expenditureshe hashad to make,and liabili.
ties incurredin consequenceof the injury, andalso for the pain and
sufferinghehasundergone,bearingin mind theconsiderationwhether
the injuries are likely to be permanentor temporary. .

As to the liability of the company,the rule of law is this: That a
commoncarrier,a railroad, is b()und to exercisethe highestdegree
of care and skill which a cautiousor- prudent man would exercise
underthe circumstances. If it fails to exercisethat degreeof care
and skill, and an injury results therefromwithout the party who is
injured contributingmateriallyor substantiallythereto,then theroad
must respondin damages. It is also,on the otherhand,the duty of
a passengerin a train to exeroisethat ordinarycareand prudenoe
which a prudentmanwould himself obsel"Veto savehimself from iná
jury. The degree'ofoareon t.he part of the railroadoompanyis the
hiHhest degree.of care and skill; the degreeof care on the part of
thepassengersis ordinarycareandskill. Hence,in thesecases,it be-
oomesthe duty of the jury to look at all the faots and circumstanoes
surrounding the matter, to asoertain-Firat,whether the railroad
wasgujlty of negligenoe;secondly, whether,if it wasguilty of negli-
gence,the passengerinjured did himself substantiallyor directly
oontributethereto; becauseif he did contributetheretothe-lawdoes
not divide betweenthe respectivepartiestheamountwhich hasbeen
caused-theamount,I mean,in moneyor damagescausedthereby.
Thereis no rule by which sucha division could be had. TherefOlie,
the law statesdistinctly that if a party hashimself oontributedBubá
stantiallyor directly to the injury, then therecan be no recoveryon
his part. .

Now, you have heard the testimonyhere,andthere is no rUle of
law that cangive to you, or gives to you, any specificdirectionwith
regard to the facts and ciroumstancesdisclosed. It is a casewhich
belongspeculiarlyto the jury for their consideration. In otherwords,
you haveheardthe testimonyof thesewitnesses,discrepantin some
parts. It is for you to weigh the testimonyand determinethe'degree
of credibility that you will attachto the testimonyof the oneor the
otherwitnesswhoseevidencehas beengiven, and in doing so if:'is
alwaysimportant to considerwhetherthe particularwitnesstestify-
ing wasin a positionto ascertainaccurately,underthecircumstances,
preciselywhat occurredor not; alsowhetherthe partytestifying has
any specialinterestin thecontroversy,oneway or the other; ,.

Now, there is no nlle of law that the court can give yon wjthre-
llpect to the position which a. passengershouldoccupyundi:lr given
circnmstancesin a railroad car, except that he shouldexeroisethat
degreeof oare and skill for 'his own safety whiohan,drdinaryand
prudentmanwould exercise; On the other'hand, in �t�h�~�H�g�h�t�' of
commonexperience,wheretrains are beingcouple'da party,iR s'np-
posedto understandwhat is likely to occur, which'would brivg you
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to the inquiry here,more especiallywhethertheoouplingof thesecars
wasundersuchcircumstancesas to causean injury to a man of or-
dinaryprudence. If so, then it was an act of negligenceon the part
of the defendant.

I do not know that the court cangive you any other rules, gentle.
men, in regard to the matter. It will leave the caseto your judg-
ment, ratherthanthe court'sdirection.

The jury found a verdict for the plaintiff, and assessedhis dam-
agesat $4,500.

The defendantthereuponmoved for a new trial. The remaining
facts sufficiently appearfrom the opinion of the court.

Andrewset Pike, for defendant.
Dyer, LeeetEllis, for plaintiff.
TREAT,J. The only substantialquestionpresentedby the motion

for anewtrial is as to theadmissionof evidenceconcerningplaintiff's
dependencefor his supporton his own lahor.

The doctrineas to this classof evidenceis fully statedin Pennsyl.
vania Cn. v. Roy, 102 U. S. 451. In that casethe error allegedwas
directly curedby the chargeof the courtj but in the casenow under
consideration,the error, if any, wasonly impliedly curedthroughthe
rules laid down as to the elementsfor damages,which.omitted the
dependence.of plaintiff on his personallabor for subsistence.

While compensatorydamagesarenot dependenton the povertyor
wealthof a personwrongfully injured,yet is it not properfor the jury
to know that the physicalinjuries sustainedarenot only permanent
in their character,but of such a natureas to deprive the injured
party of his only meansof support? True, the railroad is not sup-
posedto discriminate,nor does the law., as to compensationfor in-
juries with respectto the financial conditionof a passenger. Every
passengercontractsonequalterms,andthe obligationsasto eachare
the same. But is it to be contendedthat what would be just com-
ptmsationin one caseshould obtain in all cases,irrespectiveof the
injuredparty'sdependenceontheuseof his impairedphysicalmeans
for support? The rules laid down in the casecited seemto go the
length for which defend.antcontends,yet when they are considered
�u�n�d�~�r thefacts and circumstancesthen beforethesupremecourt and
thosenowunderreview, they faUfarshortof establishingerrorinthe
rulings as to admissionof evidence,especially�w�h�~�n�t�h�e chargeof the
court is consideláed. On the objection of defendant'scounsel,the
eourt, without formally ruling .'upon the evidenc.eintroduced and
sought to be introduced,did informally limit tha.tlineof inquiry to
the simple subjectembracedin its question,thereby excluding all
otherevidencein that direction. The question,then,is, whetherthe
�e�v�i�d�~�n�c�e elicited in answer to the conrt'sinquiry constitutesa fatal
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error, not cured by the chargeasgiven. To that questionthe court
respondsin the negative,andoverrulesthe motion for a new trial.

SeeSecordv. St. Paul, M. & M. RlI. Co., ante, 221; Kresanowskiv. North-
ern Pac. R. Co., ante. 229. and references.

THOMPSON, Adm'r, etc., v. CHICAGO, M. & ST. P. By. Co.

(Circuit Court, D. Minnesota. OctoLel' 6, 188B.l

1. NEGLIGENCE OF CO-E;UPLOYES.
The engineerin chargeof a steam-shoveland a workmanengagedwith the

said machineareco-employes,and if the latter is injured uy reasonof negli-
genceor want of prudenceon the partof the former, therecanbeno recovery.

2. SAME-KNowLEDGE OF SUPERIOR OFFICER.
Whereit is claimedthatan employeisinjuredby negligenceor carelessness.

on the partof hissuperiorofficer, it mustbe shownaffirmatively that thesupe-
rior wasin possession,or might by theexerciseof ordinarycare.prudence,orá
intelligencehavebeenin possession,of knowledgeasto the �d�a�n�~�e�r�o�u�s charac-
ter of the work, which knowledgewasunknown,aDd by the exerciseofordi-
nary care, prudence,and intelligenceon the part of the.employecould not
not havebeenknown, to saidemploye.

At Law.
C. K. Davis and Colburn a: Bassett,for plaintiff.
Bigelow, l?l(uul'rau a: Squires,for defendant.
SHIRAS, J., (charging jury.) In this causethe plaintiff, as admin-

istratorof the estateof Christel Olsen,seeksto recover damagesin
the sum of $4,995againstthe defendant,the Chicago,Milwaukee&
St. PaulRailway Company,on the ground that said Olsen,.while in
theemployof thecompany,waskilled by the falling of a bankof earth
upon him, on or about the twenty-fourth day of July, 1881.
It appearsfrom the admissionin the pleadings,andfrom the un-

disputedevidencein the case,that Christel Olsenhad been,for some
time prior to his death,in the employof this railroad companyasa
section hand upon that part of its road running throughFillmore
county, in this state; that in July, 1881, he, with others,was taken
from the ordinarysectionwork, and formed into a gang and put to
work at a point upon the roadknown as Ryan'scut; that their work
consistedin cutting out and loading upon cars earth and materials
used in filling up other portionsof the defendant'strack, the same
beingdug out by meansof a steam-shovel,which was operatedboth
day andnight,-thesaid Olsenforming part of the force that oper-
ated the shovel during the night-time; that Olsen, with an assist-
ant, was placedbetweenthe steam-shoveland the bank of earth,by
the sideof theshovelmachine,which wasplacedabouteight feet from
the bank; that the work of excavatingthehank for filling purposes
was undertheágeneral supervisionof one ThomasKavanaugh,who


