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REMOVAL OF CAUSE-AcT OF 1875-DEFECTlVEBOND-AMENDMENT.
Theformalitiesprescribedbytheremovalactof 1875arenotconditionsprec-

edent to the jurisdiction of the federal courts,and a defect in the bond re-
quiredby thatactmaybe curedby thesubstitutionof a newbonduponmotion
in the federal court to amend.

De/modv. Mehajfy,13FED. REP.481, followed.

On Motion to Remand.
N. Harris, for plaintiff.
J. G. Shipman,for defendant.
NIXON, J. This actionwas originally broughtin the circuit court

for the countyof Warren,in the stateof New Jersey. After the fil-
ing of the declarationand beforeany pleaor demurrer,the defend-
ant corporationpresentedto the state court a petition for the re-
moval of the causeinto this court, under the act of March 3, 1875.
The petition wasaccompaniedwith a bondwhich wasduly approved
by the statecourt, and an orderfor the removalenteredin the min-
utes. The recordwasfiled in this court on the first day of the pres-
ent term, and the counselof the plaintiff forthwith gavenotice of a
motion to remandon the "'found of the insufficiency of the bond.
The defect complainedof .. �~ that the bond was not executedto the
plaintiff in the suit,but to one AugustusLaubach,a strangerto the
record,and whosenamenowhereappearsin the proceedingsother
than in the penaltyof the bond. An explanationwas madeon the
argumentthat therewas anothersuit pendingin the Warrencircuit
court againstthe samedefendant,.in which AugustusLaubachwas
plaintiff, and the clerk, in drawing the bond, confoundedthe names
of the parties. The defendantmeets the motion to remandby a
counter-motionthat he be allowedto amendby the substitutionof a
new boDd.

The casepresentsfor considerationthe questionwhetherthere is
power in this court to retain the cause,and allow the correctionof
sucha mistakeanderror in the bond,or whetherthe lack of a suffi-
cient bonddeprivesthecourt of jurisdictionoverthe proceedings. It
involves the constructionof the third sectionof the removal act of
1875, the meaningof which, in this,respect,has never receivedany
authoritativeadjudicationby the supremecourt. The views of the
different circuit courts areconflicting. There is a numberof cases
which hold that the requirementsof the act are jurisdictional pre-
requisites,andunlesscompliedwith, the cause,whoseremovalis at-
tempted,remainsin the statecourt. See Burdick v. Hale, 7 Biss.
96; Torrey v. Grant LocomotiveWorks, 14 Blatchf. 269j McMurdy v.

v.18,no.15-53



834 ;FEDERAL REPORTER.

Life Ins. Co. 4 Weekly Notes Cas.18; Webber v. Bishop, 13 FED.

REP. 49; Field, Fed. Courts, 156,167.
In BU1'dickv. Hale, supra,therewasa motion to remandthe cause

to the statecqurts,on the ground that the bond, althoughpenal in
form, had no sum written in the blank left for the penalty to be in-
sel'ted. The learnedjudge (GRESHAM) held that the defect was not
curableby amendmentin the federal court.. He assertedthat "the
federal courtshaveno powerto dispensewith, modify, or changeany
of the provisions of the statutesauthorizing the removalof causes
from one jurisdiction to the other. Unless the requirementsof the
act, which are jurisdictional prerequisites,are substantiallycomplied
with, the power of the state court remains.\lndisturb,ed. If in this
casethe requirementsof thestatutehavebeensubstantiallycomplied
with, the statecourt haslost jurisdictionover thesuit, and no amend-
ment of the ,bond�'�i�s�n�e�c�e�s�s�a�r�~�7�t�o oompletethe jurisdiotion of this
court. rf,on the other hand,the requirementsof the act have not
been complied with .the suit is still in the state court, and there is
nothingin this court to amend."
,JudgeBLA'l'CHFORD seemsto havetaken the sameviewinTorrey v.

Grant LocomotiveWorks, �I�f�t�~�p�r�a�, where �t�h�~ defect was in the condi-
tion of the bond,which oontainedno provision for the paymentof
costsasrequiredby the actof March 3, 1875. He �h�e�~�d thatthefiling
of a bond complyingwith all the requirementsof the �s�~�a�t�u�t�e was a

.conditionprecedentto the removalof the cause,quotingand follow-
ing the judgesof this circuit in the EasternPennsylvaniadistrict in
the caseof �M�c�Z�~�f�u�r�d�y v. Life Ins. Co., supra. Thesedecisionswere
quotedand relied upon by JudgeCOXE in the circuit court for the
Northerndistrict of NewYork, in Webberv. Bishop,supra. Theques-
tion was not raised in that caseon any motion to remand,but the
learnedjudge said thatwasnot uecessaryfor the actionof the court,
as the questionwasoneof jurisdiotion, and the defendantwas at all
times allowed to takeadvantageof the defeot.

Field, in his 1-'eoent treatise on the Jurisdiction of the Federal
Courts,discussingthe subjectof the removal of causes,saJ{sin sec-
tion 178,(page156:) "Thereis no right to a removaluntil a goodpe-
tition and sufficient suretyare filed in the state court. Thoseare
the conditions precedentto the right of removal," etc. And again,
in section190, (page167:) "If the bond is manifestlydefective,as
where no sum for the penaltyis inserted,this would be ground for
reml:1;ndingthe causeto the stat!l oourt, from which it came."

But, on the otherhand,other judgeshaveheld thatthe jurisdiction
of the federalcourtsis in nowise dependentupon the instrumentali-
ties which congressmay happento devise to facilitate the removal
of a causefrom one court to the other; that the subject-matterof
the controversy,the citizenshipof the parties,and questionsarising
underthe constitutionandlaws of the United Statesdeterminejuris-
diction; and that when the recordof the casedisclosesthe existence
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of eitherof these,the federal court has authority to retain the suit,
andpower, by properproceedings,to cure all defectsthat may exist
in the petition or bondwhich arefiled to procure the removal; that
copiesof theseconstitutea part of the recordandareof the nature
of pleadings,and fairly comewithin the provisions'of sections948
and 954of the RevisedStatutesin regardto amendments.

It is concededthat the statecourts may refuse to grant an order
to removea causeif the applicanthasnot strictly compliedwith the
requirementsof the act of congressrespectingremovals. And so
the federalcourt may decline to hold the suit when any defectsap-
pearin the useof the methodsprescribedto effectuatethe removal.
But this doesnot quite reach the question. Are suchdefects,when
discovered,so fatal that there is no power in the court to authorize
the party in default to remedythem? In other words, is a citizen
to be deprivedof his constitutionalright to have his casetried in a
federalcourt when he standsreadyto do all that thelaw requiresof
him in orderto havethe controversytransferredthither? Although
the point has not been adjudicatedby the supremecourt, thereare
two or three caseswhere hints are droppedand suggestionsmade
which indicate what its decision will be when it arises. Thus, in
Gold Washing<t Water Co. v. Keyes,�~�6 U. S. 201,where thequestion
was whetherthe petition filed for the removalof the causedisclosed
that the constructionof a law of the United Stateswas involved in
the controversy,the supremecourt affirmed the judgmentof the cir-
cuit court remandingthe causeto the statecourt, and, in its opin-
ion, said:

"It is well settledthat in the courtsof the United Statesthe specialfacts
necessaryfor jurisdiction must, in someform, appearin the record of every
suit,and that the right of removalfrom the statecourtsto theUnitedStates
courts is statutory. A suit commencedin a statecourt mustremainthere
until causeis shownundersomeactof congressfor its transfer. Therecord
in the statecourt,which includesthe petition for removal,shouldbein such
a condition whenthe removaltakesplaceasto showjurisdiction in thecourt
to which it goes. If it is not, and the omissionis not afterwardssupplied,
thesuit mustbe remanded."

Here is a plain intimation that anyomissionwhich appearsin the
petition may be supplied. What reasoncan be suggestedthat the
sameprivilege shouldnot be extendedto the supplying of omissions
in the bond?

In Beedev. Cheeney,5 FED. REP.388,JudgeMCCRARY held that in
casesof removalthe jurisdiction of the federalcourt did not depend
on the form or substanceof the bond approvedby the statecourt.'
"If," said the learnedjudge, "the statutein other respectsis comá
plied with, and a copy of the record is filed herein accordancewith
the statute,the removal is complete." And if complete,what shall
hinder the federal court from allowing the petitionerto cmedefects
in his bond, by amendmAnt?

In Deford v. MehajJy, 13 FED. REP. 481, HAMMOND, J., sitting in
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the circuit court of the United States for the Western district of Ten-
nessee, was of the opinion that if the removal bond was defective, and
omitted the condition for the payment of costs required by the act of
congress, the omission was not fatal to the jurisdiction of the federal
court; that the defect might be cured by amendment, either in the
state or federal court or by the substitution of a new bond, contain-
ing the proper conditions, and filed nttnC pro tunc. He conceded that
the question was unsettled, and that there were conflicting opinions
in the several circuit courts, but concluded his able and suggestive
opinion by holding (1) that the only essential jurisdictional facts in
removal cases) are the existence of a controversy between citizens of
different states, or one arising under the constitution and laws of the
United States, of the character and amount described in the statute;
(2) that a perfect petition for removal and a perfect bond for re-
moval, or a strict oompliance with the regulations of the statute, are
not absolutely essential as jurisdictional requirements, but only mat-
ter of practice, directory in their nature and not imperative, regula-
tions that should be carefully followed and reasonably enforced by
the courts, but, after all, regulations that are protected by the stat-
utes, authorizing a.mendments that may be allowed by the courts to
cure defects and omissions, as in other pleadings and proceedings,
and that these defects and omissions are not fatal to the jurisdiction;
(3) that these amendments may be made in either the state courts
or the federal courts, according to their practice, respectively.
Indorsing these views, the motion to remand is refused, and the

defendant is authorized to amend by the substitution of a new bond
in the form required by the statute, and to file the same nunc pro
tunc. Upon failure for 15 days to amend, the plaintiff will have
leave to renew his motion GO remand.

STATE OF ALABAMA v. WOLFFE

(Oircuit OOU1't, M. D. Alabama. 1883.)

1. REMOVAL OF CAUSE-t!UIT BY STATE AGAINST A CITIZEN OF ANOTHER STATE-
ACT OF MAUCH 3, 1875.
A suit instituted by a state in' one of its own courts against a citizen of an-

other state is not removaLle on the ground of a diversity of citizenship of
the parties,

2. �S�A�H�E�~�F�o�U�R�T�E�E�,�,�(�T�H �A�:�\�f�E�N�D�M�E�N�T�~�E�Q�U�A�L PROTECTION OF THE LAWS.
Such a suit is not a denial of the equal protection of the laws, within the

meaning of the fourteenth amendment or Rev. St. § 641, and removal on that
ground.

Motion to Remand to State Court.
Sterling B. Toney and Samuel F. Rice, for complainant.
McCmy <tComer, Pugh <t Merrill, H. R. Shorter, and David Clop-

lon, for defendant.


