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tract until it should acquiesce in their demand, to the gréeat hin-
drance, inconvenience, véxation, and possible loss of the public. The
transmission of the mail from place to place throughout the civilized
world with certainty and celerity is one of the greatest and most
useful labors of modern society. And it cannot be admitted for a
moment that a great overland link in this endless chain of communi-
cation and intelligence can be broken for days to allow a mob of dis-
charged railway laborers to coerce a railway company into giving
them a free ride of 200 or more miles.

In contemplation of law, upon the facts stated the defendant is
guilty as charged in the information. The maximum punishment
for this offense is only $100 fine. Why 80 serious a matter as this
may be, is so limited in punishment, as compared with other crimes
of no greater moral turpitude or inconvenience to the publie, it is im-
possible to say. But taking this measure of punishment for my
guide, and considering that the defendant has practically declined to
maks any contest in the premises, he is sentenced to pay a fine of
$25 and to stand committed to the jail of this county until the same
is paid or he is by law discharged therefrom.

'l‘Hn Praasus.t

(Wm{t Court, D, C’onmctwut January 7, 1884.)

CorrisIoR—WHEN Loss RESULTING FROM, SHOULD BE DIVIDED.

Even gross fault committed by one 'of two vessels approaching each other
from opposite directions does not-excuse the other from observing every proper
precaution to ?revent a collision; and when, if such precaution had been ob-
served, the collision would have been avoxded the loss should be divided.

See Ths Maria Martin, 12 Wall, 31.

The following are the findings of fact on this appeal:

(1) About half past 10 o’clock in the evening of July 21, 1882, the steam~
tug Whipple, having in tow the barge Allandale, both owned by the libelant,
lashed to her starboard side, left Jersey City, bound for pier 8, East river.
The tug and tow had all their regulation lights properly set and brightly
burning. The night was dark, but the lights were easily visible for a dis-
tance of over a mile, but her green and red lights were obscured to the view
of any vessel bearing on the starboard of the tug, by the barge. The tide was.
running flood. (2) As the tug and tow passed abreast of pier 1, North river,
aboit 100 yards off in the river, their officers saw the colored lights of the Pe-
gasus, aniron steam-boat then off Castle William, about a mile distant, Atthat
time the Whipple was on a course about south, and the Pegasus was on a course-
about north, or meeting respectively head and head. Thereupon the tug and
the Pegasus both commenced to swing tothe eastward in the East river, upon.
courses converging towards each other, the tug to reach pier 8, and the steamer*
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as was her uniform custom when there was a flood tide, to make a sheer on a
north-east course to facilitate her landing on the south side of her pier. (3) At
this time the Whipple lost the green light of the Pegasus and saw only her
port light, but blew two whistles to inform the Pegusus that she wanted to
go on her starboard side, and, without getting any reply, continued under a
starboard wheel without giving any further signal. The Pegasus continued
on her north-easterly sheer until she was about a fourth of a mile from her
landing place, when she starboarded her helm and swung to the westward,
a8 she usually did, in order to make her customary landing. - She did not see
the tug or barge until too late toavoid acollision. (4) Thecollision occurred-
at a point about 300 yards south-west of the upper bath-house-on the battery.
The barge was seriously injured by the blow of the Pegasus. (5) The Pe-
gasus was going at the speed of about 12 miles an hour until she starboarded
her helm, when she slowed down to four o1 five miles an hour. The speed
of the tug was about three miles an hour all the time. (6) The Pegasus did
not hear the signal of the tug, nor did she see the lights of the tug at any
time until the collision. (7) The captain of the tug knew the course the
Pegasus was accustomed to take in order to make her landing, but assumed
that as he had signaled her that he was going on her starboard side, she
would conform her movements accordingly.

As conclusions of law, I find:

(1) That both vessels were in fault,—the tug for going to starboard and
keeping on that course when she lost the green light of the Pegasus, with-
-out any signal from the Pegasus assenting to that course; and the Pegasus
for failing to see the lights of the tug and not adopting necessary precaa-
tions accordingly. (2) That the damages should be divided between tle
parties, s . ’ )

Beebe, Wilcox' & Hobbs, for libelant.

- MacFarlane & Adams, for claimant, - . . S

" Warnaog, J. The proofs in this case fully sustain the conelusions
.of the court below, as expressed in the opinion of the district judge,
-except as to his finding that there was no fault or negligence on the
part of those in charge of the Pegasus in not seeing the tug and
barge until too late to avoid a collision. The learned district judge
states in his opnion that he cannot find why the two vertical white
lights on the flag-staff of the tug and barge were not visible to the
steamer, although they were burning brightly. The reason why the
the red and green lights on the tug were not seen, is obviously, as he
finds, because they were hidden by the barge from the time the tug
swung under her starboard wheel for the East river, thus bringing
the barge between her and the Pegasus. The two vertical white
lights were suspended on the flag-staff of the tug, one about a foot
above the other, and the lower light was 21 feet above the water.
It is possible that these lights may have been somewhat obscured
from the Pegasus by the pilot-house of the barge at times while the
‘vessels were approaching each other, but in the constanstly shifting
positions of the vessels they could not have been hidden continually;
-and those in charge of the Pegasus donot rely upon any such theory,
but insist that there were no lights on the tug, and that none were to
be seen when the vessels collided. These lights ought to have been



48 _ FEDERAL REPORTER.

seen during the time the Pegasus was on her north-east course,
which covered three quarters of a mile; and in the absence of any fact
to explain why they were not seen, there can be no other rational
conclusion except that it was owing to some relaxation of vigilance
on the part of the Pegasus. . Precisely where this negligence should
be located is not important; it suffices that there was failure to see
them when they were plainly visible to those in charge of the steamer,
if they had used due diligence. '

Agreeing with the distriet judge that the tug was in fault, and that
the conduct of her captain was grossly negligent in keeping under his

.starboard wheel when the green light of the Pegasus had been closed
upon him for so long a distance, and in attempting to keep his course
when his signals had not been answered, and when he had reason to
know that the Pegasus was making for her usual landing, neverthe-
less the collision was not attributable solely to the fug. As the district
judge states in his opinion: “It is manifest that if the Pegasus had
seen or ought to have seen the lights of the tug and barge, her man-
agement was negligent, and she was in fault.” In such a case the
damages must be apportioned between the offending vessels. Even
gross fault committed by one of two vessels approaching each other
from opposite directions does not excuse the other from observing
évery proper precaution to prevent a collision; and when, if such
precaution had been observed the collision would have been avoided,
the loss should be divided. The Maria Martin, 12 Wall. 81.

A decree is accordingly ordered dividing the loss, with a reference
to a master to ascertain the amount. No costs are allowed to either
party as against the other in the court below, but costs of the appeal
are awarded to the libelant.



POOLE ¥, THATCHERDEFT, 49

FRELINGHUYSEN v. BALDWIN.
(Circuit Court, 8. D, New York. January 7, 1884.)

ResovAL oF CAUSE—REvV. ST. § 639, sUBD. 3 — CITIZENSHIP AT INSIITUTION OF
Suoir. }
‘Where a case is removed under Rev. St. § 639, subd. 3, the requisite diversity
of citizenship must exist both when the suit is begun and when the petition
for removal is filed.

Motion to Remand.

Martin & Smith, for plainiiff,

Abbett & Fuller, for defendant.

Warracg, J. Since the decision in Miller v. Chicago, B. & Q. R.
Co. 17 Fep. Rer. 97, the supreme court, in Gibson v. Bruce, 2 Sup.
Ct. Rep. 873, has construed the language of sections 2 and 3 of the
removal act of 1875 to require as a condition of removal that the
requisite diversity of citizenship exist both when the suit was begun
and when the petition for removal is filed. That decision seems to
control the present case, where the removal was procured by the plain-
tiff under subdivision 8 of section 639 of the Revised Statutes, the
parties both being residents of New Jersey when the suit was brought,
but the defendant having removed subsequently to New York. The
language of this subdivision is substantially similar to that of section
2 of the removal act of 1875, so far as it relates to the question now
under consideration, and the reasons stated in the opinion of the
court in Gibson v. Bruce apply with equal force to a removal under
subdivision 3 of section 639,

The motion to remand is granted.

Poore and others v. THaToHERDEPT, Defendant, and another, Gar-
: nishee.

(Cireuit Court, D. Minnesota, December 13, 1883,

1. REMOVAL OF CAUSES—GARNISHMENT UNDER THE STATUTE oF MINNESOTA.

Proceedings in garnishment, instituted under the Minnesota statute, are tc
be considered as auxiliary to the main action, when considered with reference
to the right of removal to the federal court.

2. CasE BTATED.

The main action against the defendant had proceeded to judgment in the
state court; garnishee proceedings had been instituted in the same court, and
in the same action, to enforce the judgment; during the pendency of this pro-
ceeding the plaintiff had the cause removed to the federal court. On motion
to remand the cause to the state court, keld, that the removal having been made
after judgment had been rendered in the main action, was too late, and the
cause must be remanded.
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