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tract until it, should acquiesce in their demand, to the great hin-
drance, inconvenience, vexation, and possible 10S8 of the public. The

of the mail from place to place throughout the civilized
world with certainty and celerity is one of the greatest and most
useful labors of modern society. And it cannot be admitted fora
moment that a great overland link in this endless chain of communi-
cation and intelligence can be broken for days to allow a mob of dis-
charged railway laborers to coerce a railway company into giving
them a free ride of 200 01' more miles.
In contemplation of law, upon the facts stated, the defendant is

guilty as charged in the information. The maximum punishment
for this offense is only $100 fine. Why so serious a matter as this
may be, is so limited in punishment, as compared with other crimes
of no greater moral turpitude or inconvenience to the public, it is im-
possible to say. But taking this measure of punishment for my
guide, and considering that the defendant has practically declined to
mak5 any contest in the premises, he is sentenced to pay a fine of
$25 and to stand committed to the jail of this county until the same
is paid or he is by law discharged therefrom.

'rHB PEGA.SUS.s

(Circuit Oourt, D. Oonneeticut. January '1,1884.)

OoLLISION-WmtN Loss RESULTIl!I'G nOH, SHOULD BE DIVIDED.
Even gross fault committed by one of two vessels approaching each other

from opposite directions does not excuse the other from observing every proper
precaution to prevent a collision; and when, if such precaution had been ob-
served, the collision would have been avoided, the loss should be divided.
See Th6 Maria Martin, 12 Wall. 31. '

The following are the findings of fact on this appeal:
(1) About half past 10 o'clock in the evening of July 21, 1882, the steam-

tug Whipple, having in tow the ba.rge Allandale, both owned by the libelant;.
lashed to her starboard side, left Jersey City, bound for pier 8, East river.
The tug and tow had all their regulation lights properly set and brightly
burning. The night was dark, but the lights were easily visible for a dis-

of over 8 mile, but her green and red lights were obscured to the view
of,8uyvessel bearing on the starboard of the tug, by the barge. The tide was-
running IIood. (2) AS the tug and tow passed abreast of pier 1, North river,
abOilt 100 yatdsoff in the river, their officers saw the colored lights of the Pe-
gasus, antron steam-boat thenoff Castle William, about a mile distant.. At that
,til'MitheWhjpple was on a course about south, and the Pegasus was on a course

respectively head and head. Thereuponthe tug and
thePegasus both commenced to swing to the eastward in the East river, upon.
COUl'll68 converging towards each othert the tug to pier 8. and the. steamer"
-; II lie S. o.Ui'aD. B:u i2l.
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aswas her uniform customwhentherewasa flood tide, to makea sheeron a
north-eastcourseto facilitateherlandingonthesuuthsideof herpier. (3) At
this time the Whipple lost the green lig4t of the Pegasusand sawonly her
port light, but blew two whistlesto.inform the Pegasusthatshewanted to'
go on herstarboardside, and, without getting any reply, continuedundera
starboardwheel without giVing any further signal. ThePegasuscontinued
on her north-easterlysheeruntil shewasabout a fourth ofa mile from her
landing place,whenshestarboardedher helm and to.the westward,
assheusuallydid, in order to makehercustomarylanding. Shedid notsee
the tug or bargeuntil too late toavoid acollision. (4) Thecollil;ionoccurredá
at a point about300yardssouth-westof theupperbath-houseon thebattery.
The bargewasseriously injured by the brow of thePegasus. (5) ThePe-
gasuswasgoingat thespeedof about12 milesan houruntil shestarboarded
her helm, when sheslowed down to four 01 five miles au hour. Thespeed
of tbe tug wasaboutthreemilesan hourall the time. (6) ThePegasusdid
not hearthe !:lignal of the tug, nor did sheseethe lights of the tug at any
time until the collision. (7) The captainof the tug knew the coursethe
Pegasuswas accustomedto takein orderto makeber landing,but assumed
tbatas be bad signaled.her that he was going on her starboardside,she
would conformhermovementsaccordingly.

As conclusionsof law, I find:
(1) Thatboth vesselswerein fault,-thetug tor going to starboardand

keepingon that coursewhenshelost thegreen light of the with-
áoutany signalfrom the Pegasusassentingto that course;andthe Pegasus
for failing to seethe lights of the tug and not adoptingnecessarypreca(l.-
tions accordingly. (2) the damagesshouldbe.divided betweentile
parties.

Beebe,Wilcox'J; Hobbs, for libelant.
MacF'arltlne J; Adams,for claimant¥.

; WALLAOE, J. The proofs in. this casefully suatainthe conolusioI!A.
áofthe court below, as expressedin the opinion ofthe.diatJ;'iotjudgej
exceptas to his finding that therewasno fault or negligenceon thE
part of those in chargeof the Pegasusin not seeing the tug and
bargeuntil too late to avoid a collision. The learneddistrict judge
statesin his opnion that he cannotfind why the two vertical white
lights on the flag-staff of the tug and bargewerenot visible to the
steamer,althoughthey were burning brightly. The reasonwhy the
the red andgreenlights on the tug werenot seen,is obviously,as he
finds, becausethey were hidden by the bargefrom the time the tug
swung under her starboardwheel for the East river, thus bringing
the barge betweenher and the Pegasus. The two vertical white
lights were suspendedon the flag-staff of the tug, one abouta foot
above the other, and the lower light was 21 feet above the water.
It is possible that these lights may have been somewhatobscured
from the Pegasusby the pilot.houseof the barge at times while the
vesselswere approachingeachot.her,but in the coustanstlyshifting
positionsof the vesselstheycould not havebeenhiddencontinually;
and thosein chargeof the Pegasusdonot rely upon any suchtheory,
but insist that therewere no lights on the tug, and that nonewere to
.be Beenwhenthe vesselscollided. Theselights ought to have been
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seen during the time the Pegasuswas on her north-eastcourse,
which coveredthreequartersof a mile; andin theabsenceof anyfact
to explain why they were not seen,there can be no other rational
conclusionexcept that it wasowing to somerelaxationof vigilance
on the part of the Pegasus.. Preciselywherethis negligenceshould
be locatedis not important; it suffices that therewas failure to see
themwhentheywere plainly visible to thosein chargeof thesteamer,
if they haduseddue.diligence. .

Agreeingwith thedistrict judgethat the tug was in fault, and that
the conductof her captainwaS grosslynegligentin keepingunderhis

.starboardwheelwhen the greenlight of the Pegasushad beenclosed
uponhim for so long a distance,and in attemptingto keephiscourse
when his signalshadnot beenanswered,and when he hadreasonto
know that the Pegasuswasmaking for her nsual landing,neverthe-
lessthecollision wasnotattributablesolelyto thetug. As thedistrict
judgestatesin his opinion: "It is manifest that if the Pegasushad
seenor ought to haveseenthe lights of the tug andbarge,her man-
agementwas negligent,and shewas in fault." In such a casethe
damagesmust be apportionedbetweenthe offendingvessels. Even
grossfault committedby one of two vesselsapproachingeachother
from oppositedirections does not excusetheáother from observing
every proper precautionto preventa collision; and when, if snch
precautionhad beenobservedthe collision would havebeenavoided,
the lossshouldbe divined. The Maria Martin, 12 Wall. 31.

A decreeis accordinglyordereddividing the loss, with a reference
to a masterto ascertainthe amount. No costsareallowedto either
partyasagainstthe otherin the court below,but costsof the appeal
are awardedto the libelant.

¥
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FRELINGHUYBEN v. BALDWIN.

(Circuit Oourt, S. D. New YOf'k. January 7, 1884.)
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REld:OVAL OF CAUSE-HEY. Sl'. § 639, SUED. 3-CITIZENSHIP AT INS'lITUTION OF
SUIT.
Where a case is removed under Rev. St. § 639, subd. 3, the reqnisite diversity

of citizenship must exist both when the suit is begun and when the petition
for removal is filed.

Motion to Remand.
Martin &: Smith, for plaintiff.
Abbett &; Fuller, for defendant.
WALLACE,J. Since the decision in Miller v. Chicago, B. &: Q. R.

Co. 17 FED. REP. 97, the supreme court, in G·ibson v. Bruce, 2 Sup.
Ct. Rep. 873, has construed the language of sections 2 and 3 of the
removal act of 1875 to require as a condition of removal that the
requisite diversity of citizenship exist both when the suit was begun
and when the petition for removal is filed. That decision seems to
control the present case, where the removal was procured by the plain-
tiff under subdivision 3 of section 639 of the Revised Statutes, the
parties both being residents of New Jersey when the suit was brought,
but the defendant having removed subsequently to New York. The
language of this subdivision is substantially similar to that of section
2 of the removal act of 1875, 80 far as it relates to the question now
under consideration, and the reasons st!loted in the opinion of the
court in Gibson v. Bruce apply with equal force to a removal under
subdivision 3 of section 639.
The motion to remand is granted.

POOLE and others 'V. TBATOBERDEFT, Defendant, and another, Gar-
nishee.

(Circuit Court, D. MinnlJ8ota. December 13,1883:

1. REMOVAL OF CAUSES-GARNISHMENT UNDER THE STATUTE OF MINNESOTA.
Proceedings in garnishment, instituted under the Minnesota statute, are to

be considered as auxiliary to the main action, when considered with reference
to the right of removal to the federal court.

2. CASE STATED.
The main action against the defendant had proceeded to judgment in the

state court; garnishee proceedings had been instituted in the same court, and
in the same action, to enforce the judgment; during the pen{.ency of this pro-
ceeding the plaintiff had the cause removed to the federal court. On motion
to remand the cause to the state court, held, that the removal having been made
after judgment had been rendered in the main action, was too late, and the
cause must be remanded.
v.19,no.2-4


