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FRELINGHUYSEN v. BALDWIN.
(Circuit Court, 8. D, New York. January 7, 1884.)

ResovAL oF CAUSE—REvV. ST. § 639, sUBD. 3 — CITIZENSHIP AT INSIITUTION OF
Suoir. }
‘Where a case is removed under Rev. St. § 639, subd. 3, the requisite diversity
of citizenship must exist both when the suit is begun and when the petition
for removal is filed.

Motion to Remand.

Martin & Smith, for plainiiff,

Abbett & Fuller, for defendant.

Warracg, J. Since the decision in Miller v. Chicago, B. & Q. R.
Co. 17 Fep. Rer. 97, the supreme court, in Gibson v. Bruce, 2 Sup.
Ct. Rep. 873, has construed the language of sections 2 and 3 of the
removal act of 1875 to require as a condition of removal that the
requisite diversity of citizenship exist both when the suit was begun
and when the petition for removal is filed. That decision seems to
control the present case, where the removal was procured by the plain-
tiff under subdivision 8 of section 639 of the Revised Statutes, the
parties both being residents of New Jersey when the suit was brought,
but the defendant having removed subsequently to New York. The
language of this subdivision is substantially similar to that of section
2 of the removal act of 1875, so far as it relates to the question now
under consideration, and the reasons stated in the opinion of the
court in Gibson v. Bruce apply with equal force to a removal under
subdivision 3 of section 639,

The motion to remand is granted.

Poore and others v. THaToHERDEPT, Defendant, and another, Gar-
: nishee.

(Cireuit Court, D. Minnesota, December 13, 1883,

1. REMOVAL OF CAUSES—GARNISHMENT UNDER THE STATUTE oF MINNESOTA.

Proceedings in garnishment, instituted under the Minnesota statute, are tc
be considered as auxiliary to the main action, when considered with reference
to the right of removal to the federal court.

2. CasE BTATED.

The main action against the defendant had proceeded to judgment in the
state court; garnishee proceedings had been instituted in the same court, and
in the same action, to enforce the judgment; during the pendency of this pro-
ceeding the plaintiff had the cause removed to the federal court. On motion
to remand the cause to the state court, keld, that the removal having been made
after judgment had been rendered in the main action, was too late, and the
cause must be remanded.
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Motion to Remand Cause.

McCrary, J. This is before the eourt as a motion to remand. The
plaintiff Horace Poole brought his action in the state court against
Thatcherdeft, the defendant. In the case in the state court a process
of garnishment was issued and served upon the garnishee, Mr. Rolph.
A regular action was prosecuted to final judgment against Thatcher-
deft. Rolph answered, denying any liability on the part of the gar-
nishee under a provision of the statutes of Minnesota which are in
chapter 66, Rev. St. 1878. The plaintiff obtained from the state
court leave to file what is called a supplemental complaint, making
the garnishee a party, and seeking to recover against him upon the
ground that the original defendant, Thatcherdeft, had fraudulently
conveyed to him a stock of goods, After the filing of this supple-
mental petition, the plaintiff in the case applied to the state court for
the removal of the case to this court. It is perfectly clear that the
original action against the defendant Thatcherdeft cannot be removed,
because in the case final judgment had been rendered some time be-
fore application was made to the state court for the removal. But
the proceedings under the supplemental petition can be removed only
when the case is such that it would constitute a new original inde-
pendent suit, and did not constitute a mere appendage to the origi-
nal suit. If it was an original proceeding in itself, and not a mere
auxiliary proceeding, it could be removed, otherwise it cannot. Ques-
tions very similar to this have frequently been before the court, and
I think it has been uniformly held that all proceedings in the nature
of garnishee proceedings for the purpose of merely enforcing a judg-
ment of the state court are auxiliary in their chara,cter, and notoriginal
and independent proceedings. A bill in equity may be filed to set
aside a fraudulent conveyance for the purpose of collecting an amount
due by a judgment in the state court, and that cause of action may
be transferred to the circuit court of the United States ; but when the
action is brought for the purpose of enforcing a ]udgment in the
state court, whatever the form of proceedings may be, it is auxiliary
in its charactér and cannot be removed, and we think that the rul-
ings which have been announced in previous cases in other districts,
applying the proceedings now before us under the statutes of Minne-
sota, and that it is in substance and in effect a garnishee proceeding
and:it cannot be maintained as an independent suit, but only as a part
of the original suit against the original defendant. If the original
judgment cannot be brought here we can have no jurisdiction in the
supplemental proceeding. One reason is that if a judgment were re:
moved and the money collected upon that supplemental proceeding,
the.court would be called upon to direct the application for the pay-
ment of the original judgment; it might be that upon this proceed-
ing the judgment might be for more than the original judgment, if
it was a separate proceeding conducted without. any reference to the
original case at all. At all events, it is brought, we think, for the pux-
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- pose of enforcing the payment of a judgment in the state court, and
as that judgment is not before us we cannot take jurisdiction of the
supplemental proceeding.

These views, we think, are supported by the following cases: DPratt
v. Albright, 9 FEp. Rep. 634; Weeks v. Billings, 55 N. H. 371;
Chapman v. Bargar, 4 Dill. 557 s Bank v. Turnbull, 16 Wall. 190 ;
Barrow v. Hunton, 99 U. 8. 80; Buford v. Strother, 10 Fep. Rep. 406.

The statutes under consideration in those cases were not always
exactly the same as the statute of this state, but we think they were
in substance the same. We think the authorities are conclusive as
to the question here.

The motion to remand is sustained.

WeLLMaN and others ». Howraxp Coan & Iron Works.
(Céreuit Court, D. Kentucky. January 2, 1884.)

1. PETITION FOR REMOVAL—JURISDICTION.

After the filing of a petition for the removal of a cause to a federal court
and the tender of a valid bond, if the petition and record show good grouud
for removal, the djurmdxction of the stata court is superseded, ang an amend-
ment of the pleadings subsequently allowed in the state court is invalid.

2. BAME — SEPARATE CONTROVERSY — NECESSARY PARTIES ~ DEFUNOT CORPORA-
TION. .

A corporation which has sold all its property and franchises, except the mere
right to exist, and which has no officers or place of business, is not a necessary
party in a suit.against a stockholder to make him liable for his unpaid sub-
scription, notwithstanding the fact that the corporation has still the power to
reorganize and collect the stockholders’ dues.

In Equity. -
W. W. Thum and George Du Relle, for complamants.
" Otto A. Wehle, for defendant.

" Barr, J. The motion of complainant fo remand to the state court
‘must be determined by the relation which the Howland Coal & Iron
Works bears to this litigation. The suit is to make defendant Small
liable for his unpaid subscription to that company’s stock to the ex-
tent, at least, of complainant’s debt. The allegation of complainant
in his original petition is that “the Howland Coal & Iron Works is
now, and has been for several years, insolvent, its entire property and
franchises having been sold out several years ago, and said ecorporation
has long since ceased to do business, and has no officers or agents or
office in this state, and has had none for three years or more last
past.” After the filing of the petition for removal in the state court
and the tender of the bond, the complainant, by leave of state court,
amended his petition, and alleged “that the defendant, the Howland
Coal & Iron Works, is a resident of this state, and has a corps of or-




