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all personalsuitsfrom abatementin caseswhen the causeof action
survivesby law. But it would be anomalousto allow a person to
continuea suit which he is not authorizedto begin. It is a more
reasonableconstructionof the sectionto hold that whencongressan-
thorizedthe continuanceof a pendingsuit in the nameof theexecu-
tor or administrator,it meant to refer to an executoror administra-
tor who was competentto beginthe action.

The presentsuit is savedfrom abatementby the statute. The
deathof the alien plaintiff suspendsfurther proceedingsuntil an-
other lawful plaintiff be substituted. The order is vacated,but the
personalrepresentativeof the plaintiff is allowed a reasonabletime,
to-wit, 60 days,in which to procurein New Jerseyletterstestament-
ary or of administration.

EGGLESTON and others v. CENTENNIAL MUT. L. ASS'N OF IOWA. l

(Oircuit Oourt, E. D. Mi88ouri. December3, 1883.)

INSURANCE-MUTUAL ASSOCIATION POLICy-CONTRACT AS TO ENFORCEMENT.
Wherea clauseof a policy issuedby a mutual insurancecompanyprovided

that the only actionmaintainableon the policy should be to compel the asso-
ciation to levy theassessmentsagreedupon,andthat if a levy wereorderedby
thecourt theassociationshouldonly be liable for the sumcollected,held that
theprovisionwasvalid, and that the only modeof enforcingthe policy in the
11rstinstancewasby proceediugsin chancery.

IJuedera'Ea;'r v. Bartford L. II; A. Ina. 00. 12 FED. REP.465,distinguished.

At Law. Suit upon a policy of insuranceissued by defendant.
Motion to strike out that part of defendant'sanswer in which it
pleadsin barof the action the following clauseof the policy suedon,
viz.: "The only actionmaintainableon this policy shall beto compel
the associationto levy the assessmentshereinagreedupon, and if a
levy is orderedby thecourt, the associationshall beliable underthis
policy only for the sum collected under an assessmentso made."
The othermaterial facts aresufficiently statedin the opinion. For
opinion on demurrerto the petition see18 FED. REP. 14.

George.D. Reynolds,for plaintiffs.
(1) The elauseset up asa bar is void, as an attempt to oust the

courts of law of all jurisdiction, and as an attempt by contract to
control the courtsof law in applyinga remedyfor the breachof the
obligations of the contract. Cooley, Const.Lim. (3d. Ed.) ¤¤ �2�8�~�,
861; 1 Story,Eq. JUl'. ¤ 670; 2 Story,Eq.Jur.¤ 1457;Stephensonv.
PiscataquaF. wM. Ins. 00. 54 Me. 55, andcasestherecited; Sohol-
lenbergerv. Pkwnix Ins. 00. 6 Reporter,43; Yeomansf. Girard F. <f:

JReportedby Benj. F. Rex, Esq.,of theSt. Louis bar.
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M. Ins. Co. 5 Ins. Law J. 858; Smithv. Lloyd, 26 Beav. 507; Trott
v. City Ins. Co. 1 Cliff. 439; Millaadon v. Atlantic Ins. Co. 8 La. 557;
Nute v. Hamilton' M1J,t.lns.Co. 6 Gray, 174; Cobbv. New.Eng.M. M.
Ins. Co. Id. 192; Amesburyv. BowditchM. F. Ins. Go. Id. 596: Allegro
v. Ins. Go. 6 Har. & J. (Md.) 413.
(2) The condition at most is a collateral condition, not a condition

precedent. Cases supra; also, U. S. v. Robeson,9 Pet. 326; Dawsonv.
Fitzgemld,24 W. R. 773, (also 3 Cent. Law J. 477;) Scottv. Avery,
5 H. L. CaB. 811.
(3) A plea setting up an agreement to arbitrate is bad in an action

at law. T8cheiderv. Biddle, 4 Dill. 55. See, further, Liverpool, L.
et G. In8. Co.v. Creighton,51 Ga. 95: Kill v. Hollister, 1 Wils. 129:
Goldstonev. Osborn, 2 Car. & P. 550; Roper v. Lendon,28 Law J.
Q. B. 260; Alexanderv. Campbell,4-1 Law. J. Ch. 478; Robinsonv.
George'sIns. Co. 17 Me. 131; 7'obeyv. Co. of Bristol, 3 Story, C. C.
800.
(4) In a case like this, where the company refuses to make an as·

sessment, the amount of recovery is the maximum amount named in
the certificate. Lueders'Ex'r v. Hartford L. et'A. Ins. Co. 12 FED.
REP. 471. �1�\�~�d the averments are made in the. aIJleuded petition
sufficiently distinct to bring it within the rule announced in Curtis v.
M. B; áL. �C�o�~ 48.Conn. 98.
(5) The �p�r�o�~�p�e�c�t�u�s is a part of the policy and both are to be construed

together. Bliss, Life Ins. §§ 397-4QO; May, Ins. �§�§�~�5�5�, 356: Ruse
v. Mut. L. Ins. Co. 24 N. Y. 653; Cent.Ry.Co. v. Kisch, L. R.2 H.
L. Cas. 99; Wheeltonv. Hardisty, 8 El. & Bl. 282; Woodv. Dwarris,
11 Exch. 493. ,

Davis & Davis and Newmanet Blake, for defendant.
TREAT, J. A motion has been filed to strikeout parts of the answer

to this amended petition, which motion raises the same question here-
tofore decided, varied, it is contended, by new averments. It is
stated in the amended petition that defendant "guarantied" payment
of the maximum stated in the policy; but there is nothing to sustain
such anallegation; indeed, the whole tenor and spope of the policy
is to the contrary. It is further averred that the defendant refused,
as agreed,to make, the stipulated assessmen,tB on policy-holders,
whereby it l;>ecame liable for the maximum aInount,.despite the posi-
tive terms of the contract; and �l�i�a�b�~�e also, in an action at law, regard-
less of the express agreement that resort shou14 be had only to pro-
ceedings in equity to enforce assessments. In deciding the demurrer
to the original petition, leave was given to the plltintiff to file a bill
to compel an a,Ssassment; but, instead of filing a bill for that purpose,
he has filed �a�~�"�a�m�e�n�d�e�d�p�e�t�i�t�i�o�n at law, which �l�e�~�v�e�8 the case juat as
it was before, SO far as legal prop?sitions are i.nvo1yea. The contract
of insurance waspecl;llial', as under :its terms the -respective persons
insured were bound to contribute to death losses according to the
shifting provisions mentioned : and the defendant bound �i�~�e�l�f�m�e�r�e�l�y
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to pay over what should be assessedand"collected-nothingniote:;
andto makeit certainand definiteáthat its obligation was not to ex-
tendfurther, it wasexpresslyagreedthat it shouldbe liable only to
the stipulatedproceedingsin equity.
It is contendedthat the restrictiveclauseas to the remedyis void,

andmany casesarecited in support thereof,supposedto be analo-
gous. Thatquestionwaspreviouslybeforethiscourtand involved in
its decisionon the demurrer, wherein ail adverseconclusion was
reached;from which there in no reasonto depart. Indeed, if the
subjectweredriven to a full analysisit wouldappearthat a different
conclusion would involve many strangeabsurdities. The parties
agreed,one with the other, to many rules for determiningtheir re-
Rpectiveobligationsand liabilities, dependenton the numberof per-
sonsassured,the amountsfor which they were respectivelyassured,
Uk;., and to makesureasto the obligationsof the defendant,andthe
meansof enforcing the samein the only just, feasible,andequitable
manner,stipulated that only a SUIt in equity should be resorted to.
How elsecould it be ascertainedwhatwasdoneto the plaintiffs? An
assessmentmustbe made,dependenton theshiftingconditionsmen-
tioned in the policy, collectionsenforced,etc.; defendantbeingliable
only for the amountof assessmentscollected. It did not agreeátopay
any fixed sum,but merely to pay the amountcollectedfrom assess-
ments,not exce8dingthesumlimited; andthereforeprovidedfor ap-
propriateproceedingsin equity to adjustthedispute,if any,between
the parties. It is not for the court to commenton the wisdom or
folly of suchcontracts. If partieschooseto enterinto them,theyare
boundby their terms,in the absenceof fraud, unlessthey arecontra
bonosmores. Thereis notlling shownto .void theagreementthe par-
ties voluntarily enteredinto, and hencethis courtadheresto the de-
cision heretoforemadein. this easelviz., that redressmustbe sought
in equity alone.,

Theviews of this court in a casesomewhatlike that underconsidá
erationwerelimited, and suggestively;in the publishedopinion then
given. Lueders'Ex'r v. Hartford L. it A. Ins. 00.12 FED. REP.465.
It is not held that there may not be caseswhere resort canbe had
to a common-lawremedyundercontractslike that in question,but it
is held, asexpressedon demurrerin this case,that the clausein the
contractas to the modeof ascertainingthe rights of the parties is
obligatory,(18 FED. REP.14,)with the.possibleexceptionssuggested.

Supposetherewasnot a valid defense,as in the LuedersOase,and
it wasascertainedthat a mortuaryloss hadoccurred,b()w could the
amount to' be recoveredbe ascertained? It was hinted that under
the facts andpircumstancesof that casecertain rules might obtain;
but therewasno questioli'thereraised�~�s to a contractlimitation with
respectto thE! niQdeof ascertaining�t�b�~ amountof'the liability. The
modeprescribe'd'in this caseby tbecontractbetweenthe parties,�c�o�n�~
sideX'ingtheir relationstQ eachother,.was theámost practicableand



204: FEDERAL REPORTER.

equitablethat could be adopted,anddoesnot fall within any of the
prohibitory rulesstatedin the many casescited, as to oustingcourtB
of jurisdiction, and enforcing or refusing to enforceagreementsfor
arbitration. The answersetsup as a defensethe clausein the con-
tractcommentedupon,which this court hasheretoforeheld,and still
holds, to be a valid defenseto this action at law.

The motionto strikeout is overruled,andthe plaintiff left, ashere-
tofore held, to the remedyin equity to which he agreedsole resort
shouldbe had.

MCCRARY, J., concurs.

BLAKE and others v. HAWKINS and others.'

(Circuit (Jourt, E. D. North Oarolina. NovemberTerm.1883.)

1. CLERK-AGENT OF THE LAW.
Wheremoneyis paid to a clerk, undera judgmentof court, he receivesit,

not asthe.agentof eitherparty,but asthe agentof the law.
2. JUDGMENT-ORDER OF OOURT.

A judgmentis an orderof court, within the meaningof section828 of the
RevisedStatutesof the UnitedStates.

3. CLERK'S COMMISSIONS-COSTs-REV.ST. ¤ 828.
A clerk who receives,keeps,and paysout moneyundera jUdgmentis enti-

tled to a commissionof 1 percent.on the amountso received,(Rev. St. ¤ 828,)
to be paidby thedefendantaspartof the costs.

At Juneterm,1883,thecomplainantsrecovereda judgmentagainst
the defendantsfor $29,355,and costs. Thereupon,beforean execu-
tion wasissued,the defendantspaidinto theclerk'soffice the amount
of the judgmentand costs,excepta commissionof 1 percent.,which
the clerk claimed underRev¥.st. ¤ 828; the defendantsdenying the
right of the clerk to anycommission,and claiming that,in anyview,
they werenot liable for it.

E. G. Haywood,D. G. Fowle, Reade,Busbeeet Busbee,Hinsdale If
Devereux,for complainants.

Merriman et Fuller, for defendants.
SEYMOUR, J. At Juneterm a final judgmentwasrenderedin the

abovecasein favorof theplaintiffs andagainstthedefendants. The
defendantshave paid the amountof the judgmentto the clerk of
this court, who has paid said amount to the plaintiffs; reserving,
however,the questionof his commissions,and the amount claimed
by him, $293.55,which is retained by the plaintiff's attorneys,to
await the 4eoision of this cOij.rt upon the questionwhether these
commissionsought to be paid out of the recovery, or by the de.

I Reportedby JohnW.Hinsdale.Esq.,of the Haleigh,N. 0., bar.


