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THE PEER OF THE REAL:M'.1

(Oircuit Oourt, B. D¥.Louisiana. December,1883.)

CHARTER-PARTY-BILLS OF LADmG.
A charter-partycontainedthe following stipulations:.. The captain shall

signbills of lading at anyrateof freight aspresented,without prejudiceto this
charter-party;any difference betweenthe amount of freight by the bi1Jsof
ladingandthis charter-partyto besettledat port of loading, in cash,before
sailing. * "" 4 Theownersor masterof thesteamershallhavean absolute
chargeandlien upon thecargoandgoodsladenon boardfor the recoveryand
paymentof all freight, deadfreight, demurrage,and all otherchargeswhat.
soever." The masterrefusedto sign bills of ladingunlesstherewasstipulated
or expressedtherein, "other.conditions as per charter-party." Hela that
the masterhad the right to insist uponsuchstipulation.

Thelbi8,8 Woods,28, distinguished.

Admiralty Appeal.
Charle8B. Singletonand Richard H. Browne,for libelants.
Jame8McConnell, for olaimants.
PARDEE, J. The libela.nts sue for a breach or a cnarter of the

British steam-shipPeerof the Realm,made.in Liverpool, England,
September28, 1878. The charter-partycontainsamongothers,the
following stipulations:

"The captainshall sign bills of ladingat any rateof freight as presented
without prejudiceto this charter-party;anydifferencebetweentheamount
of freight by the bills of ladingand this Charter-partyto besettledat port of
loading,in cash,beforesailing. If the steamerbe not soonerdispatched,
twenty working days(Sundaysexcepted)shall beallowed the charterersfor
loading,etc. And it shall beat thediscretionof the.saidcharterersor their
agentsto detainthesteamera further periodnot exceedingten like dals, for
the purposesaforesaid;the charterersor their agentspaying demurrageat
the rateof 50 poundsperday. The owneror masterof the steamershall
havean absolutechargeand lien upou the cargoand goodsladenon boanl
for the recoveryandpaymentof all freight. deadfreight,demurrage,andall
otherchargeswhatsoever.

The breachandviolation of the charter-partyallegedis that the
masterrefusedto sign bills of lading unlesstherewasstipulatedor
expressedthereon,"other conditionsasper charter-party." The ques-
tion for decisionis whetherthe masterhad the right to insist upon
such stipulation. The oharter-party,so far as it speakswithin the
law, furnishesthe rule of conduct to the parties. It providesfor a
lien upon the cargoandgooftsladen,for the freight, deadfreight, and
demurrage. This is lawful and binding betweenthe partiesand as
to all shipperswith notice. Accordingto the English authorities,
which are clear upon the subject,"a lien may be createdby con-
tract betweenthe parties,not only for freight, but for dea.dfreight,
demurrage,andasmanymoreof the usualclaimsof the Ship-owner
as they chooseto name." Macl. More. Shipp. (3d Ed.) 512. See
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note 7, for authorities. And thatshipperswith noticeof stipulations
of charter-partyare bound. SeeSandeman v. Scurr, L. R. 2 Q. B.
86, quoted in Macl. 351. Peekv. Larsen,L. R. 12 Eq. 378. See,
also, Macl. 514.

In 1 Pars.Shipp. 302, 303, it is said:
"We haveseenthat the charter-partyusuallyplovidesexpressiythat the

ownerbinds theship and the freight to theperformanceof his part of the
bargain,and the shipperbinds the cargo to the ship for his performance.
But without theseexpressionsthe law-merchantcreatesor implies this mu-
tual obligationin everycaseof a contractof affreightmentwhetherby bill
of ladingor charter-party. If, hOWeDBr,thepartieschooseto stipulateother-
wise, as that thereshall be no lien, or that the lien shalt beother than it usu-
ally £S, theymaydo 80."

My attentionhasbeencalledto no Americancasethat holdsto the
contrary,andI haveexaminedthe following, cited by proctors: The
Volunteer and Cargo, 1 Sumn.551; The Bird of Paradise, 5 Wall.
559; The Salem'sCargo, 1 Spr. 889; Perkinsv. Hill, Id. 124; 406
HogsheadsofMolasses,4Blatchf.319; A Quantityof Timberand Lum-
ber, 8 Ben.214. All areto thepurportthattheownersandcharterers
maymaketheir own stipulationsasto thetermsof thecharter-party,
and all imply, though not expressly80 deciding,that shipperswith
notice will be bound by suchstipulations.

The caseof The Ibis, 3 Woods,28, relied upon by proctorfor libel-
ants, would be exactly in point, and partly support their preten-
sions,but for the fact that therein the shipperhad no noticeof the
terms of the charteruntil after shipment. The caseof Kerford v.
Mandel, 5 Hurl. & N. (Ex.) 931, relied upon in The Ibis Case,wasa
casewherea cleanbill of lading was given which containedno lien
for dead freight, and where the contractfor shipmentdid not show
notice of any charter-party. It may be that there is someconflict
of authority asto the effect to be given againstoutsideshippersof
freight on a charteredvessel, so far as liens are concerned,even
with noticeof the stipulationsof the charter-party,but I can seeno
reasonwhy the rule ae laid down in Maclachlan,supra,shouldnot be
tltken as the correctone. If a shipperhasnotice, let him submit to
the contract that furnishesthe ship, or take his freight elsewhere.
Neither he nor the chartererhas the right to complain; the latter
becausehe has pleasedto bind himself, and the shipperbecauseif
his eyesare openhe neednot bind himself nor his goodsunlesshe
pleases.

It may be concededfol' this casethat a shipper,without noticeof
the terms of a charter-party,is not bound, nor his goods,for any
liens not given by the law.

In Gracie v. Palmer, 8 Wheat.605, it was held that the charterer
and mastercould not, by a contractmadewith a shipperwho acted
in goodfaith, i. e.,without knowledgeof the charter,destroythe lien
of theowneron the goodsshippedfor the freight dueunderthechar-
ter-party. See,also,The SchoonerFreeman,18 How, 182. From all
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of which it seems clear that the owner had a clear right to. stipulate
for a lien on the entire cargo fOr treight, dead freight, and demurrage;
that suchstiptllatibn w"sgood against the charterer, and probably
good against all shippers with notice; that the master had no right
to derogate from the �c�h�a�r�t�e�r�~�p�~�r�t�y or jeopardize the 'liens stipulated
therein; and that the ship was not bound totake any cargo furnished
by charterer, except according to the terms of the charter-party.

It is'clear that if the master had given clean bills of lading, and
shippers had been given: no 'notice, the' lien given by the charter-
party might have been entirely defeated. It follows, therefore, that
the master of. the Peer of the Realm was not only justified in refus-
ing to sign bills of lading, without adding, "other conditions as per
�c�h�a�r�t�e�r�~�p�a�r�t�y�.�" butJ:16 was puauing the exact line of his duty in
order to protect the �o�w�n�~�r�8�' �i�n�t�~�l�1�l�6�t�.
Themltster's cond,uct was no:. breach of. the charter-party on the

part of the ship, and therefore the libelants have no case. It is urged
that they should recover certain advances made as per charter-party..
I am unable. to see why. ' The evidence shows great loss to the ship
because the charterer failed, without sufficient cause, to fnrnish cargo.
�A�r�g�u�m�e�~�t�h�a�s . been made thl!ot shippers of cotton cannot, and will
not, ship goods without what is called a clean bill of lading. This
may be; but I do not �s�~�e .what the court ,has to do with the matter.
If charterers of ship$ rely on outsider6 to furnish a cargo, and such
ont6ide shippers require clean billso! lading, let charter-parties be
made acc,ordingly. Nothing would he easier, if the parties agree,
than that the charter-party should stipulate that the master should
give clean bills of lading for all cargo not furnished by charterer, or
that the master 6hQuid give bills of lading as presented, and the
courts would undoubtedly enforce such stipulation. ,
A decree will be entered dismissing libel, with costs.
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THE CHARLOTTE VANDERBII:.T.

(IHstNet Oourt, S: lJ. New York: January4,1884.

SHIPPING-SUPPLIEs-MARITIME LIEN-MORTGAGE-PRIORITY-SECTION 4192.
�~�'�o�r necessarysuppliesfurnisheda vesselin a statenot thatof herowner's

residence,a maritimelien presumptivelyarises,and this �l�i�~�n wtll takepreced-
enceof a prior mortgage,duly registered,under section4192 of the Revised
Statutes. Themortgagee,by assentingto the useandpossessionof. the vessel
by themortgagorfor thepurposesof navigation,without restriction,assentsbv
implication to thecreationof suchmaritime liensas by law ariseincidentally
in the ordinarybusinessof theship.

This libel was filed to recoverSo ba.lanceof $468.30,with interest;
for coal furnished to thesteam-boll.tCharlotteVanderbilt, at Phila-
delphia,in Jnly andAugust;1880. 'The steam-boatwasat that time
owned by a New Jerseycorporation,which purchasedthe boat on
May 10, 1880,and gavea considerationmortgageof $25,500to Beá
curevariouspromissorynote,sfor the purchaseprice. The mortgage
was duly recordedin the New York custom-house,and also in the
custom-honseat �C�a�m�d�e�n�~ New Jersey,wherethe vesselwas also en-
rolled by the corporationpurchaser. The mortgageprovided that
the mortgageesshould havepossessionof the ship until a default in
its terms,andthat, upon suchdefault,themortgageemight takepos-
session. The bill of suppliesfor coal was incurredwhile the mort-
gagorwasin possessionand runningthe steam-boat,and beforeany
default in the mortgage. This libel was filed on the secondof Sep-
tember,1880. On the thirtieth of August prior thereto, the mort-
gageetook possessionof the steam-boatfor a default in the termsof
the mortgage,andadvertisedher for saleon the fifteenth of Septem-
ber,when shewas sold for $12,000,the mortgageehavingintervened
asclaimantin this suit, andgiven the usual bond for the releaseof
the vessel.
Marsh, Wilson x Wallis, for libelants.
Ten Broeck x Van Orden, for claimant.
BROWN, J. The boat in question was running as an excursion

boat. The coal was furnished upon 22 different days,andwas evi-
dentlynecessaryfor theprosecutionof hervoyages. Beingfurnished
in the portof anotherstatefrom that of her owner'sresidence,under
the ordinarymaritimelaw of this country,thecoalwaspresumptively
furnishedupon the credit of the ship as well as of her owners; and
the testimonycorroboratesthis fact. The libelants acquired,there-
fore, presumptively,a maritimelien upon the vesselfor thecoal thus
supplied. The Neversink, 5 Blatchf. 539; The Lulu, 10 Wall. 192;
The Eliza Jane, 1 Spr. 152; The New Ohampion, 17 FED. REP. 816,
andcasescited.

It is urgedthat as.the mortgagewas duly recorded,as requiredby
section4192 of the RevisedStatutes,prior to the time whenthese


