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ment that the ferry-boat passed him without checking. The ferry-boat
omitted the Stapleton landing, and this indicates that the boat was
short of time, as, according to the superintendent, she some times
on the morning trip from New York. Being short of time, it is by no
means improbable that she ran longer than usual before checking her
speed. My concluflion, therefore, is that the damage sued for was
caused by a neglect of duty on the part of the ferry-boat in this, that
she passed the libelant's boat at an unnecessary rate of speed.
A decree must be entered in favor of the libelant, with an order of

reference to ascertain the amount.

THE CRAS. E. SOPER.1

THE OSSEO.1

(Distriet (Jourt, P. D. Nm.c York. November 16,1883.)

1. COLLISION-8'rEAM-BoAT AND TUG-CROSSING COUUSI£s-FAULT IN NOT HOLD-
ING COURSE-FAULTY LOOKOUT.
A collision occurred between the tug B. and the steam-boat 0., in the East

river, in the day-time, in clear weather, nnder the foliowing circumstances:
The tide was flood. The O. had left Fulton market pier, where she had lain
head down the river, and rounded out, bound up the river. The S. was com-
ing down near midstream. Abreast, or nearly so, and between the S. and the
New York shore, was a tug towing a schooner on a hawser down stream.
Ahead of the 8., coming up, was a tug with two barges along-side, and he-
tween this tow and the New York shore was another tug and schooner. The
S. could not pass to port of the barges, owing to the closing up of the other
vessels, and starboarded, and had just cleared the barges when she struck the
O. on the port side. Held, that .the 8. was not in fault for sheering across the
bows of the barges, nor for not stopping and backingwhen she found she could
not pass the barges to port j nor was the collision caused by the S. being within
20 yards of the vessels going down, in violation of a state statute; that the
omission of the 8. to answer the O. 's Whistle caused no change in the move-
ments of either, and in no way conduced to the collision j that after the S.
starboarded to pass the barges, the S. and the O. were on courses crossing, and
the O. was in fault. for straightening up the river and not holding her course,
and for not seeing the S. as soon as she might have done; that the S. was also
in fault for not keeping a good lookout, Rnd seeing the O. before the S. sheered,
it being highly probable that if the O. had been then seen the 8. would have
sheered more sharply, and removed from thl;\ O. the temptation to cross the S. 's
bows. Both vessels being responsible for the collision, the damages must be
apportioned. . .

2. SAME-CLAIM FOR SALVAGE BY VESSEL IN FAULT.
A claim .for salvage, made by the S. for towing the O. to R place of safety,

after she was disabled by the collision,was· rejected because the collision that
made the service neclfssary was in. part caused'by the fault of the S; herself.

In Admiralty.
Scudder<X Garter, for the Osseo.
Edwin G.áDavis, for the Soper.

1Reported by R. D. & Wyllys Benedict, oUhe New York bar.
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BENEDICT, J. Taese are cross actions arising out ala collision be"
tween the tug Charles E. Soper and the steam-boat Osseo, that oc-
curred nearly under the Brooklyn bridge, in the East river, on the
twenty-ninth day of May, 1882. The tide was flood. The Osseo
had left her berth at the Fulton maJrket pier, where she had lain head
down the river, and was bound on her regular trip up the river. It
was day-time, and the weather was clear. As the Osseo rounded out
from her berth, the tug Soper was coming down the river, near the
middle of the "stream. Abreast, or nearly abreast, of the Soper, and
between her and the New York shore, was a tug towing a three-
masted schooner on a hawser, and also bound down the river. Ahead
of the Soper, and coming up the river, was a tug with two lumb€lr-
barges along-side, and between this tug and the New York shore was
another tug with a schooner in tow. As the Soper approached the
lumber-barges, her intention was to pass to port of that tow, but this
was rendered impossible by the closing up of the other vessels, where-
upon she hove her wheel a-starboard and passed outside of the lum-
ber-barges. When she had just cleared them she came in collision
with the Osseo, striking her heavily in the port paddle.box. At the
time of the blow the Soper was backing her engine and the Osseo
was moving rapidly ahead. The libel of the Osseo charges that the
collision was occasioned by the fault of the Soper, in that she did
not keep out of the way of the Osseo, and in that she had no look.
out, and did not see the Osseo in time to avoid her, and did not an-
swer her whistle. The theory of the Osseo, put forth in her libel, is
that she was about abreast of the lumber-barges and going in the
same direction as they were, but faster, when the Soper changed her
course to cross the bows of the lumber-barges, and, although the
Osseo blew one whistle and ported, the Soper, without answering the
whistle, kept on and ran into the Osseo. The answer of the Soper
states that, as the Soper crossed the bows of the lumber-boats, the
Osseo swung round the stern of the schooner that was towing up the
river, and, when pointed to the starboard quarter of the starboard
lumber-boat, attempted to crosS the bows of the Soper on that course
by putting on full speed, although she had half the river clear upon
the Brooklyn Bide, and there was nothing to prevent her avoiding the
Soper by stopping, or by going further towards the Brooklyn shore,
instead of attempting to pass close to the lumber-boats, as she did.

Dpon the argument it was earnestly contended in behalf of the Os-
seo that the Soper was in fault for sheering across the bows of the
lumber-boats when she did. No Buchfault is charged in her libel,
nor was the sheer a fault. That course was forced upon the Soper
by the other vessels close to her, and was a proper course to pursue
under the circumstances. It was also contended that the Soper was
in fault for not stopping and backing when she found' tha.tsh-e" could
not pass the lumber-boats to port. This fault is not charged in the
libel, nor proved by the evidence. It was also contended that the
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SoperwSisrunningin violation of thestatelaw, becauseshewasleBs-
than 20 yards,from the tug andthrfle-mastedBchoonertowing down.
The libel chargesno suchfault; nor wasthe collision causedby the
Soperbeingwithin 20 yards of the vesselsgoing in the samedirec-
tion.

In regard to the faults that are chargedin the libel it is my opin-
ion that the omissionof the Soperto answerthe whistle of theOsseo
causedno changein the movementsof either boat,and in no way
conducedto the collision. It is alsomy opinion that the Sopercan-
not be held in fault for not avoidingthe Osseo. 'rherewas no dan-
gerof collision betweenthe SoperandOsseobeforethe Sopersheered
to crossthe bowsof the lumber-boats. The clearweight of evidence
contradictsthe statementof the Osseo'slibel, that, when the Soper
sheered,the Osseowas headingup the river abreastof the lumber

. barges,and showsthat at that time the Osseowasasternof the lum-
ber boats,headingtowards Brooklyn. After the Soperaltered her
course,the Osseostraigbtenodup' in theriver, andattemptedto cross
aheadof the Soper. If it be true that when the Soperaltered her
courseshe assumedthe obligation to avoid the Osseo,becausethe
vesselswere then on coursescrossing,and she had the Osseoon her
starboardhand,by the samerule the Osseobecamechargedwith the
obligationto hold hercourse. This shedid not do. On the contrary,
shestraightenedup the river, and,as the libel admits,cameparallel
with the.lumberbarges.' This fault of theOsseoplainly conducedto
the collision, and is sufficient to renderher responsiblefor theacci-
dent that ensued.

But the Soperis also in fault for not keeping a good lookout,as
chargedin the libel. The testimdnyshows that the Osseowas not
seen'by the Soperuntil after the Sopersheeredand her bows had
crossedthe bowsof thelumber-boats. Therewas nothing to prevent
.the Soperfrom seeingthe Osseo;and before making the changeof
coursethat shedid, it washer duty to observethepositionof all ves-
selsnearher. And it is highly probablethat if the Osseohad been
seenby the Soperwhen the necessityfor the sheerarose,the Soper
would havebeensheeredmoresharplythanshewas,.and therebyall
temptationto attempt to cross her bows removed from the Osseo.
For this fault the Sopermustbe held to be also responsiblefor the
accidentthat ensued. A similar fault is proved againstthe Osseo,
for shedid not seethe Soperas soonas shemight havedone. Had
the positionof the Soper,whenshealteredher course,beenobserved
by the Osseo,it is probablethat. the navigationof the Osseowould
havebeendifferent from what it was. My conclusion,therefore,is
that both vesselsare responsiblefor the c.olUsion in question,and
that the damagesresulting mustbe apportionedbetweenthem.

In additionto the.olaimof damagesmadeby the Soper,her cross-
libel containsa clailP for salvageservicesin towing the the Osseoto
a place of safetyafter shewas disabledby the collision in question,.
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and also a claim for compensationfor towing the Osseofor several
days after the collision,undera contractmadein respectthereto.
No objection is made to the joinder of thesedemandsináan action
like this, and they will thereforebe disposedof on their merits. 'fhe
claim for salvagemust be rejectedbecausethe collision that made
the servicenecessarywas in part causedby the fault of the
herself. . ,

As to the demandfor towageservicessubsequently'performedun-
der a contractthereis really no disputebetweenthe parties. This
demandis thereforeallowed. If there be any controversyas to its
amount,a may be had. ..

THE E. LUOKENBAOK.á

lJiBtrict Oourt, E. -D. NI!!D YIn'Ie. _January19, 1884:)

8TJ!:NOGRAPHER'sFEESON TRIAI.--:WHEN TAXED. ..
A directionmade in opencourt that the testimonygiven in court be.taken

down by a stenographeris'sufficiiint to entitle the stcnographer'sfces loue
taxedby thesuccessfulparty. ..;

Appealfrom Taxationof Costs.
Goodrich, Deadyet Platt, for the motion.
Butler. Stillman et Hubbard.opposed.
BENEDICT, J. Thejudge'snotesof thetrial of this causecontainthe

memoranquill,"stenographertakesnotes." This memorandumin-
dicatesa directiongivenat the time that the testimonygiven.incourt
be takendown by a stenographer. A direction to that effect made
in open court is. sufficient. It wltsunnecessaryto enter a: formal
order. The sum paid stenographerwas thereforefor servicesren-
deredin pursuanceof.a dh:ectionofthe court,and, like theexpenses
of printing, (Dennisv. Eddy,12 Blatchf. 195.) is taxableby the suc.
cessfulparty.

lReportedby R. D. & Wyllys Benedict,of bar.


