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ereda claim not beforeembraced1n thedeclaration. Thedefendantshadno
noticeof thechangeand no meansof instructingtheir counselon any point
of defense. Thetrial immediatelyvro.ceeded,and a verdict obtainedwhich
would not havebeenrecoveredif thedHendantshad hadnoticeof the claim.
JUdgeSTORY delivered theopinionof thecourt, and held thatan injunction
shouldbe grantedpro tanto to the judgment.ou the groundof surprise.

EQUITABLE REMEDIES-NEW TRIALS. In relieving againstan unjust
jUdgmentrecoveredin a courtof law, equity doesnot act uponthecourtof
law, but uponthepartywho hasrecoveredthejudgment,-sometimesby siIu-
ply enjoininghim from attemptingto collectit; sometimesby forcing him to
agreeto a new trial. Thenew trial shouldneverbegrantedin terms.I In
decidingthe caseof O. &: F. Ry. 00. v. Titus, ChancellorRUNYON laid down
the law asfollows: "Originally chancerycompelledneWtrials at law by per-
petuallyenjoining theplaintiff in thejUdgmentfrom enforcingit, unlesshe
would consentto a new trial; the injunction being the,meansby which the
plaintiff was constrainedto do justice,and thepracticeof thus compelling
new trials at law still exists. This courtcan, in any given case,itself give
effect to the testimony,with respect'towhich anewtrial maybeordered,and
determinewhat differenceit ought to havemadein the resultof the tJial at
law, if it hadbeenintroducedthere. In suchcasestherewill, in effe()t, bea
newtrial in this court, insteadof at law. ,It is qUite within the powerof
this courtto orderan issueat law wherethe �~�a�c�t�s arecontradictory."2
Bt. Louis. B. F. REX.

I Story,Eq.,Jur.�~ 1571etseq.;.Yance,Yv.
Downer.5 Lltt. 8; Bushv. CraIg, 4 BIbb,
168; Floyd v. Jayne,6 Johns.Ch. 479:
Wynne v. Newman'sAdm'r, 75 Va. 811.
Contra, McConnell's Ex'r, 63 Ill. 280;'
Nealis'Adm'r v. Picks,72 Ind. 374: 001-

lier v. Easton, 2 Mo. 1461.Molyneux v;
Huey,81 N. O. 106; Carrington v. Hohr
bird, 19Conn.84. ' ,

S Key v. Knot, 9 Gill &J. 342; Footev.
Silsby,.1 Blatchf. 545: Turney'sEx'r v.
Young, 2 Tenn.266.
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(Oircuit Court, N. D. �A�l�~�a�m�a�. February,�l�e�8�~�)�,�'

1. EQUITY JURlSDICTIPN.
Where�t�~�e caseshows.that "multiplicity of suit'sat law'.":lll benecessaryfor

the.�c�o�~�p�l�a�l�U�a�n�t to obtamat law an adequateremt:dy,a blU in eqUity will 'bl:!
mamtamed. '

2. INJUNCTION.
Injunctionsare�g�r�a�n�~�e�d to prevent trespassesaswell astostaywastewhere.

the mischiefwould beIrreparableand,topreventa �m�U�l�t�i�p�l�i�c�i�t�~�o�f auits.

In Equity. , On motion for injunction. '
The complainant'sbill showstha.toli thes6venthof May, �1�8�7�3�~

HenryClews being the ownerandin possessionof certainmineral
landsin Ca.lhouncounty, in this state, Bold and conveyedfor value
the sameto John,M. Guitea.u,who a.fterwardB,on the sixth ofJllnElj
1876,soldandconveyedto JohnP.McEwan',andthatth& latter 'with

, '" "

I Reportedhy JosephJ? Hornor, Esq.,of the New.Orleans,bar.
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his wife, on the sixth of March, 1880,by properdeed,sold andcon-
veyedthe sameto complainant,and that all of the saidconveyances
were properly acknowledgedandrecordedin the countyof Calhoun
prior to the YElar 1880,exceptthe onelast mentioned. Further,that
thedefendantsclaim title to thesamepremisesby virtue of an attach-
ment suit instituted in the circuit court of Calhouncountyearly in
the year1880,by defendantJonesagainstsaidHenryClews,a citizen
of New York, in which suit said landswereattached,a judgmentre-
covered,and the lands sold by the sheriff of Calhouncounty under
executionto saidJoneson May 81, 1880. Further,that at a former
termof this court complainanthad inBtituteda suit for the posBession
of saidlandsagainstoneAshley,a tenantof defendantJonesin pos-
sessionof the same,and recovereda judgment,which was executed
by the marshal,who,undera writ of haberefacias possessionem,placed
complainantin possession,and thatcomplainanttook possessionand
held t,he sameby his agentand tenant,and that thereafterthe de-
fendant,with fraud and illegal influenceoverthe said tenant,dispos-
sessedcomplainant,possessedhimself,'and has eversince detained
andnow holds the same. Further, that complainanthasinstituted
anactionfor damagesagainstsaidJonesin the circuit court of Cal-
houncounty,becauseof his saidtrespass,which action is now pend-
ing. The bill alsoallegesthat the landsarevaluableonly as mineral
lands; that defendantsaremining andremovingore,and therebyin-
flicting irreparabledamage;that defendantJonesis insolvent,and
defendantMorganhaslittle, if any, means;andthat only by a multi-
plicityof suitsat law can complains,nt,if at all, protecthis rights.

The defendants,by answernot sworn to, deny that complainantis
owner of the landsdescribed,andallegefraud andcollusionin the
conveyancesfrom Clewsto complainant'sgrantor,andthe fraud and
collusionof complainantand Ashley in obtaining the judgment in
this court for possession,which judgment has been set aside and
defendantsadmitted as parties,and that the suit is still pending;
and they denyall fraud and illegal influencein obtainingpossession
from complainant'stenant as set forth in the bill; and all other
matterschargedin the bill are admitted,the defendantsparticularly
claiming bonafidetitle undertheattachmentproceedingssetforth in
bill and answer.

An admissionis now filed in the record that when tbe bill in this
casewasfiled an actionof ejectmentby the complainantagainstthe
defendantsfor the land in controversywas pending in this court;
that on November5, 1888,the complainantdismissedbis saidaction
of ejectment,and tbat thereis nowno actionof ejectmentpendingby
thecomplainantfor the land in controversy. An inspectionof the
record shows tbat the said action of ejectmentwasdismissedunder
anorderof court renderedat last termcompellingthecomplainantto
electbetweenhis actionof ejectmentand this equity action. At this
time a motion,after due notice,is madefor an injunctionto restrain.
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pendentelite, thedefendantsfrom wastingthe landsin controversyby
removingthe mineraldepositstherefrom. Thedefendantsadmitting
the factsof removalof minerals,resistthemotionon thetwo grounds
-of want of equity in the bill, andof diligenceon the part of com-
plainant.

D. P. Lewis, for complainant:
Ward &: CabanissandJ. D. Brandon, for defendantsá.
PARDEE, J. It seemsclear that if complainanthas brought his

casewithin our equityjurisdiction a properand meritoriouscasefor
an injunction is shown. The admitteddamagescommittedand be.
ing committedby defendantsare irreparable,restitution being im-
possible,andthemoneyvaluenot beingascertainable,andthedefend-
antsare insolvent,or next door to insolvency. The defendantsfirst
urge that as no suit in ejectmentis pending,and no specific fraud
allegedin the bill, the actionis oneof ejectmentin the form of a bill
in chancery. Were this all of the casetherewould be nothing fur-
ther to do.thanto refusethe motion and,suasponte,direct the bill to
be dismissed. Lewis v. Cocks,23 Wall. 469. But the complainant
showsonesuit for damagesnow pending,the recoveryof one judg-
ment in ejectment,and possessionobtainedthereunder,which was
lost by the fraud and illegal influencesof the def'endants,and the
caseshowsthat a multiplicity of suits at law will be necessaryfor
the complainantto obtainat law an adequateremedy. Equity will
entertainbill to preventa multiplicity of suits. Garrison v. Ins. Co.
19 How. 312j Story,Eq.Jnr.¤ 928. Injunctionsaregrantedto pre-
vent trespassesas well asto staywaste,wherethe mischiefwould be
irreparableandto preventa multiplicity of suits. Livingstonv. Liv-
ingston, 6 Johns.Ch. 497; Story, Eq. Jur. ¤¤ 928, 929. That the
defendantsdenycomplainant'stitle, andthat no suit at law is pend-
ing to settle the questionof title, is a very serious objectionto the
granting of the injunction asked: but it aeemsthe effect of this is
avoidedfrom the following facts apparenton the record: (1) The
defendantsdo not denynor asserttitle underoath. Griffin v. Bank,
17 Ala. 258; Raineyv. Rainey,35 Ala. 282. (2) The title claimed
by defendantasdefeatingcomplainant's,appearsto be oneobtained
by attachmentagainsta bankrupt,issuedlong after the bankruptcy
and seizing propertysold by the bankruptmonthsbeforethe bank-
ruptcy, making a very doubtful pretenseof title, nearly a shamon
its face. Rev. St. ¤¤ 5119,5120: Bank v. Buckner,20 How. 108.
(3) The defendantscompelledthe complainantto elect betweenhis
bill in equity and his suit in ejectment,and now object to the state
of litigation as forcedby themselves.

In thecaseof WestPoint Iron Co.v. Reymertit washeld thatmines,
quarries,and timber are protectedby injunction, upon the ground
that injuries to and depredatiousupon them,are,or may cause,ir-
reparabledamage,andwith a view to preventa multiplicity of suits;
nor is it necessarythat the plaintiff's right shouldbefirst established
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in an actionat law. 45 N. Y. (6 Hand.) 703. And in that casethe
court further said:

"It wasa proper'casefor relief by injunction if the plaintiff's right to the
mine wasestablished,and it was llot necessarythat,the right shouldbe first
establishedin an action at law. The injUry complainedof was not a mere
fugitive and temporarytrespass,for whi,ch adequatecompensationcould be
obtainedin an action at law, but wasall injury to thecorpusof the estate."
Page705.

See,also,Thomasv. Oakley,18 Ves.184; Story,Eq. Jur. 929; and
seeMcLq,ztghlinv. Kelly,22 lJal.211.

The want of diligenceurgedagainstthecomplainantis that,asthe
defendantsfiled their answerSeptember14,,1883, the complainant
should havehad- his casereadyfor hearingat the Octoberterm fol-
lowing; The Mmplainant,had until the October rules to demur,or
reply,andthenhe wasentitled to threemonthsto taketestimonybe-
fore hec01.1ld becpargedwith-wantafdiligence. BesidestheOctober
term seemBto havebeenusednpill determiningwhethercomplain-
ant shouldelect betweenhis acti\)n at law andhis bill in equity,and
from affidavit on file, it seemsthe chancerydocket was not called
from pressof otherbusiness. .

On the whole case,I do not see,in view of the insolvencyof the
defendants,renderinga multiplioityof suits necessaryfor the com-
plainantto 'protecthimself at law, and that the injuries complained
of are to the body of the estate,and consideringthat this court has
forbiddenthecomplainantto prosecutehis suit at law and his bill in
equity at .the sametime, how,'in �~�q�u�i�t�y�, an injunction preservingthe
rights of the parties,pendingthe suit,'canbe refused.

The rights of the defendantswill be savedby complainant'sgiving
bond in the sumof $1,000.

NEWMAN, Receiver,v. MOODy.J

(Circuit Oourt, No D. Alabama. February,1884.)

1. DEMURRER,
A demurrerfiled without leave,andafter answerand submission,comestoo

late; by an,swering,defendantwaivedall objectionsto the form andmannerof
proceediDg.

2, REHEARING-EQUITY RULE 88.
Whereno appeallies from thedecree.to the supremccourt it waswithin the

.discretionof the court, underequity r\l.le No. 88, to allow a rchearingbefore
the endof thenext term, evenif thedecreewasfinal.

3. RECEIVJj1R.á ., .
Wherean administratorcomesinto thepossessionof fundsbelongingto the

estateof his decedent.andaCCOllntsthereforto the statecourtappointinghim,
long prior to noticefrom this court, 4e cannotbe held to agflin accountfor or
paysaidmoneyto a receiversilbsequentlyappointedby this court.

1Reportedby JosepbP. Hornor, Esq.,oftbe New Orleansbar.


