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in an action at law. 45 N. Y. (6 Hand.) 703. And in that case the
court further said:
"It was a proper'case for relief by injunction if the plaintiff's right to the

mine was established, and it was llot necessary that, the right should be first
established in an action at law. The injUry complained of was not a mere
fugitive and temporary trespass, for whi,ch adequate compensation could be
obtained in an action at law, but was all injury to the corpusof the estate."
Page 705.
See, also, Thomasv. Oakley,18 Ves.184; Story, Eq. Jur. 929; and

see McLq,ztghlinv. Kelly,22 lJal.211.
The want of diligence urged against the complainant is that, as the

defendants filed their answer September 14, ,1883, the complainant
should have had- his case ready for hearing at the October term fol-
lowing; The Mmplainant, had until the October rules to demur, or
reply, and then he was entitled to three months to take testimony be-
fore he c01.1ld be cparged with-wantaf diligence. Besides the October
term seemB to have been used npill determining whether complain-
ant should elect between his acti\)n at law and his bill in equity, and
from affidavit on file, it seems the chancery docket was not called
from press of other business. .
On the whole case, I do not see, in view of the insolvency of the

defendants, rendering a multiplioityof suits necessary for the com-
plainant to 'protect himself at law, and that the injuries complained
of are to the body of the estate, and considering that this court has
forbidden the complainant to prosecute his suit at law and his bill in
equity at .the same time, how,'in �~�q�u�i�t�y�, an injunction preserving the
rights of the parties, pending the suit,'can be refused.
The rights of the defendants will be saved by complainant's giving

bond in the sum of $1,000.

NEWMAN, Receiver, v. MOODy.J

(Circuit Oourt, No D. Alabama. February, 1884.)
1. DEMURRER,

A demurrer filed without leave, and after answer and submission, comes too
late; by an,swering, defendant waived all objections to the form and manner of
proceediDg.

2, REHEARING-EQUITY RULE 88.
Where no appeal lies from the decree. to the supremc court it was within the

.discretion of the court, under equity r\l.le No. 88, to allow a rchearing before
the end of the next term, even if the decree was final.

3. RECEIVJj1R.· ., .
Where an administrator comes into the possession of funds belonging to the

estate of his decedent. and aCCOllnts therefor to the state court appointing him,
long prior to notice from this court, 4e cannot be held to agflin account for or
pay said money to a receiver silbsequently appointed by this court.

1Reported by Josepb P. Hornor, Esq., oftbe New Orleans bar.



NlllWIIAN V.MOODY. 859

At the Octoberterm, 1881,the following petition was filed:
"To the Hon. John Bruce,presiding in the Oircuit Oourt of the United

Statesfor theNorthern District ofAlabama: In the caseof W. H. John-
sonand othersagainst"'tV. R. Alexanderand others, pendingm said court,
your petitioner,W. P. Newman,is receiyer,having beenappointedassuch
at a former term thereof. Your said petitionerallegesthat thereis now in
the hands of Amos L. Moody, of Franklin county,Alabama,within said
Northern district, the sumof five hundredand forty-one �~�5�-�1�0�0 dollars be-
longing to the estateof JacobV. Johnson,deceased. Your petitioner,there-
fore, prays for an order directing saidMoody to appearat the next term of
this court to showcause,if any hehave,why adecreeshouldnot be rendered
againsthim in favorof your petitionerfor saidmoney,andhewill everpray."

Thereuponthe following orderwas.entered:
"It is herebyorderedthat notice be issuedandservedon Amos L. Moody,

of Franklin county,Alabama,to appearat the next term of this court, and
showcause,if any he have,why a decreeshouldnot berenderedagainsthim
in favor of thesaidW. P. Newman,receiverasaforesaid,for the sumof five
hundredandforty-one25-100dollars,allegedto bein his hands,belongingto
the estateof JacobV. Johnson,deceased,of whoseestatethe said Newman
is receiver.

"This October25, 1881.
[Signed] "JOHN BRUCE, Judge."

At the following term, in April, 1882, the defendantMoody filed
the following answer:

.. In answerto thecitationservedon him in the above-stYl6dcause,Amos
L. Moody, asadministratorde bonis nonof the estateof JacobV .¥Johnson,
statesthat theonly assetsthathavecomeintohishandsasadm1nistratorwere
85 sharesof the M. &. C. R. R. stock,which wassold underthe ordersof the
probatecourtof Franklincounty,andfrom thesalethereofthesumof $541.25
wasrealized. Thesaidsalewasduly confirmed,andtheproceedsthereofex-
pendedand disbursedin part paymentof thecost of �a�d�m�i�n�i�~�t�r�a�t�i�o�n�, all of
which will bemore fully seenby Exhibit A, showingthe �d�i�f�f�~�e�n�t payments
madeout of saidfund, and Exhibit B, the decreesof the court thereon,and
which aremadeaspartof this answer. Hefurtherstatesthatsaidfund was
garnishedin his handsby processof garnishmentservedon W. D. Bowen
and respondentfrom the circuit court at Lauderdalecounty i.n favor of W.
A. Bassingerv. ReubenOopeland,Adm'rofsaidestateofJacobB. Johnson,
and W. D. BowenandrespondentAmosL. Moody,longprior to issuanceand
serviceof saidcitation. Now, havingfully answered,respondentpraysto be
hencedismissedwith his reasonablecostsin this behalf expended.

[SignedI ..AMOS L. MOODY."

Thereupon the following was rendered:
..This causeis submittedon petitionof William P.Newman,receiver,etc.,

for decreeagainstAmosL. Moody, andit appearingto thesatisfactionof the
court that the said Moody received,on the eleventhday of June,1880, five
hundredandforty-one25-100dollarsof moneysbelongingto theestateof the
saidJacobV. Johnson,deceased;and it furtherappearingto thesatisfaction
of thecourt thatsaidMoodybasdisbursedthesamewithout authpritypf law
and contraryto the ordersof this court: It is thereforeord(lred,:adjudged,
anddecreedby thecourt that saidMoody payto saidWilliam P; Newman,as
suchreceiver,the sumof six hundredand twenty dollars and seventy-fo.ur
'lents,that being the principal, with the interestaddedthereonto this date;
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besidesthecostsof theproceedingsuponthis petition,for which let execution
issue.
"April 14, 1882.

[Signed] "JOHN BRUOE, Judge.,.

At the succeedingterm of court the following was entered:
"Comethepartiesby their solicitors,and,uponmotionandshowingdeemed

satisfactoryto the court, it is orderedthat theformersubmissionof thepar-
ticular matter of the petition of WIll,. P. Newman,receiver,againstA. L.
Moody, andtheanswerof saidMoodyto saidpetition, besetasideanda new
submissionof saidmatterbeKranted,to be heardanddecidedin vacation,and
that thecounselbeallowed thirty days in which to file briefs; alsothatsaid
A. L. Moody have leaveto file anamendedanswer,and that he be allowed
1Hteendayswithin which to file saidanswer."

The defendanthas filed a demurrer,and an amended answerand
demurrer,and the causehas beensubmittedto the circuit judge on
the recordand briefs.

L. P. Walke?' rJ: Betts,for receiver.
O'Neal rJ: O'Neal, for defendant.
PARDEE, J. The demurrerfiled by defendantcontains23 counts,

but practicallymakesbut threepoints: (1) That thereceiverhad not
beenpreviouslyauthorizednor instructedby the court to institutethe
suit; (2) that the proceedingswere summary,andnot by regularbill
and subpama;and(3) theremedyshouldhavebeenby actionat law.

The amendedanswerstatesthe samedefenseas the original, but
more explicitly, and, unlike the original, is properly verified. The
brief filed by defendantis devotedto sustainingthe points made by
demurrer,of which it is sufficient to say that the demurrerwas filed
too late, being filed without leave,and after answerand submission.
By answering,defendantwaived all objectionsto the form and modes
of proceeding.

The sole point made by counselfor the receiveris that the decree
was final with the April term, 1882,and beyond the power of the
court to vacateat the subsequentterm. If it wasa final decreeand
appealablethe point is well taken. Oameronv. McRobe1áts,3 Wheat.
593; McMickenv.Perin,18How. 507. "No rehearingshallbegranted
after the term at which the final decreeof the court shall havebeen
enteredandrecorded,if an appeallies to the supremecourt. But, if
no appeallles, the petition may be admittedat any time beforethe
next term of thecourt, in thediscretionof thecourt." Equity rule 88.
I doubt if the decreewas a final decree. It in effect only changed
the custodyof the fund in controversy. It wasyet to be disposedof
by the court, and if it had beenpaid over to the receiver,could, if
justicerequired,havebeenturnedback to the defendant. As it waR
not paid over, it was within the discretionof the court to re-examine
the questionas to whetherit shouldbe paid over. But asno appeal
lay from the decreeto the supremecourt, underthe equity rule re-
ferred to, it was within thediscretionof the court to a1l9wSo rehearine
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beforetheend of the next term,evenif thedecreewasfinal. On the
meritsof the caseequity and justicearewith the defendant.

Aside from the answersandexhibitsattached,thereis no evidence
adduced. From the answersandexhibitsit appearsthat thedefend-
ant, as administratorde bonisnon, with the will annexedof JacobV.
Johnson,cameinto possessionof the sumof $541.25,long prior to
the appointmentof plaintiff asreceiverin the caaeof W. H.Johnson
v. W. R. Alexander,by this court, andthat prior to noticehe (defend-
ant) hadfully disbursedthe sameunderorders and judgmentsof the
probatecourt of Franklincounty,by which courthewasappointedad-
ministrator,andwith which court he hassettled his accounts. On
what equity he canbe compelledto pay againhas not beenpointed
out. The former decreewas basedon the ground"that saidMoody
hasdisbursedthe samewithout authorityof law, andcontraryto the
ordersof this court." This doesnot appearat this time, but the con-
trary is fully established. Moody wasnot a party to the main ease,
andhedisbursedthemoneyunderordersof the courtwhich appointed
him administratorlong prior to noticefrom this court.

A decreewill be enteredat the next term, vacatingthe decreeen-
tered hereinat the April term,1882,anddismissingall proceedings
againstAmos L. Moody, with costs.

BLAm v. ST. LOUIS, H. & K. R. Co}

(CircuU (lowrt, E. D. Missouri. March 24, 1884.'

1. LIENS UPON PROPERTYIN THE HANDS OF A RECEIVER.
Wherea railroad has beenplacedin the handsof a receiverby this cOl1rt,

personsclaiming statutoryliens may he permittedto file themherewith the
Ilameforce andeffectasif filed respectivelyin the Iltate courts.

2. SAME-STATUTORY AND EQUITABLE LIENS ON THE SAllIE FOOTING.
Where like demandsare presentedfrom other statesin which no statutory

lien thereforexists,theywill be entitledto thesame8tatu8 asstatutorylieus.

In Eqnity. Order.
Butler, Btilman cI; Hubbard, for complainant
William P. Harrison, for defendant.
TREAT J. Inasmuchasmanyinterveningpetitionshavebeenfiled

in this case,and othersmay be, praying for orderson the receiver
to pay the sumsclaimedout of the net incomeof the,defendantcor-
poration asoperatedby said receiver,and alsoout of the funds by
him raisedon his certificatesissued,and to be issned,under the or-
dersof this court, asa first lien on the propertyof saidcorporation,
andonthepropertyby him acquiredunderthe ordersof this court,in

1Reponedby Benj. F. Rex, Esq.,of theSt. Louis bar.


