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fact that therewasa distinctunderstandingbetweenthe partiesas to
the nature of the tenancy. Woods,Landi. & Ten. 25, 60, 61,and
casescited; andsee,also,Orommelinv. Thie88,31 Ala. 418. HadJhe
defendantheldoverafter theexpirationof the five.yearlease,without
anyagreementon the partof the plaintiffs as to thecharacterof such
holding, the defendantwould have beena tenanton sufferance,the
plaintiffs havinga right to electwhetherto resumepossessionor to
treat the defendantasa tenantfrom yearto year. Had the defend.
antheldoverwithoutanyagreementwith theplaintiffs, andhadpaid,
and plaintiffs hadreceived,rent, the law would haveimplied a con.,
tractof leasefrom yearto year. Had the defendantheldoverwith-
out anyagreementwith the plaintiffs, andthenthewritings of August
4th hadbeenpassedbetweenthe parties,I am inclined to the opin-
ion that the law would haveimplied a renewalof the five-year lease;
and this by fair constructionof the writings themselves,otherwise
unexplained.

But the casemadediffers from all of thesehypotheticalcases. By
understandingof the parties the defendantheld overas a tenantat
will, and thereafterthe mindsof thecontractingpartiesdid not meet.
andalthonghrentwaspaidandreceivedon the termsof theold lease,
thecharacterof defendant'sholding wasnot changed.

MARLOR t1. TEUS & P. By. Co.1

Wireuit Court, 8. D. NetIJ York. Apr! 14, 1884.,

1. :HORNAGE BOlll'DB Oll' RAILROAD-RIGHT Oll' ACTION roR INTERE!l'1'.
It mattersnotwhetherthebondsof arailroadaresecuredby amortgagemak-

ing the interesta lien uponthe landsof the companyor uponits netearnings,
or uponboth,or whetherthereis no mortgageat all. If there is an agree-
mentto pay interestandit is not paid,thereis a breachof thebondfor which
the holdercanmaintainan action. '

I. Rum-IN CASJIl Oll' SCRIP TENDERED IN LIEu Oll' �1�N�T�~�R�E�8�T�. '
A railroad mortgageprovidesthat in the eventof a failure of netearnings

sufficient to pay intereston the bondssecuredby it, the companycan, in its
option, issuecertain scrip in lieu thereof. In sucha casethe bondholderis
not boundto acceptthe scrip unlessthefact existswhich authorizesthecom-
panyto issueit, nor is the burdenuponhim to provea negative. His right of
actionis primafaeieperfectupon proof of non-paymentof intereston thepre-
sentmentof his bond at the time whenand the placewhere the iDterest 18
madepayable. '

Motion to Strike out Partof Answer.
D08 Pa8801J Bros., for complainant.
Dillon dSwayneandW. S. Pierce,Jr., for defendant.
WALLAOE, J. The onlyquestionswhich seemto be involved in this

caseare (1) whetherthe mortgagebondsof the defendantcontaina
promisefor the paymentof interestannuallyon the first day of Jul;y

lAffirmed. Bee8 Sup.Ct. Rep.311.
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in eachyear; and (2) whetherdefendanthasexercisedits option to
issuescrip for the interest,convertibleinto capital stockof the comá
pany, andreceivableat par for the purchaseof the company'sland
at scheduleprices.

The first questionis oneof law, to be solved by readingthe bonds
andmortgagej the secondis oneof fact.

1. The bond,so far asis relevantto the controversy,readsas fol-
lows:

"The Texas& PacificRailway Companyherebyacknowledgesitself to be
indebtedto--,of--,or assigns,in thesumof onethousanddollars,
lawful moneyof theUnitedStatesof America, which sumthe saidcompany
promisesto payto the said---, or assigns,at the office of the companyin
thecity of New York, on the first day of January,A. D. (1915) onethou-
sandnine hundredandfifteen, with interestthereonat the rateof sevenper
cent.per annum,payableannuallyon the first day of July in eachyear, atl
providedin the mortgagehereinaftermentioned. This bond is oneof a se-
ries of bondsnumberedconsecutivelyfrom oneto eight thousandnine hun-
dred andeight,of thedenominationof onethousanddollarseach,of like tenor
anddate,the paymentwhereof is securedby a first mortgageof evendate
herewith,duly recorded,upon certainlandsheretoforegrantedto the Texas
& Pacific Railway Companyby the stateof Texas. This bond has also, as
securityfor the interest,a mortgagelien upon thenet incomeof the said the
Texas& Pacific Hailway Company,derived from operatiBg its lines of rail-
way eastof Fort Worth, in the stateof Texas,afterproviding for the operat-
ing expenses,thecurrent repairs,andreconstructions,and the interestupon
thefirst andsecondmortgagebondssecureduponsaid linesof railway, andin
casesuch net earningsshall not in anyoneyear besufficient to enablethe
companyto pay sevenpercent. intereston the outstandingbonds,thenscrip
may, at the option of thecompany,be issuedfor the interest;such scrip to
bereceivedat parandinterest,the sameas money,in paymentfor any of the
company'slands acquiredas aforesaidin Texas,at the ordinary schedule
price, or it may be convertedinto capital stockof the companywhen pre-
sentedin amountsof $100or its multiple."

There seemsto be nothing in the languageof the mortgageto
qualify the promise of the bond. It is quite immaterial whether
the mortgagesecuresthe interestof the bonds by a lien upon the
lands of the company,or by a lien upon the earningsof the comá
pany,or by a lien upon both,or whetherih is not securedat all by
themortgage. If thereis anagreementto pay interest,andit is not
paid, thereis a breachof the bond for which the holdercan main-
tain an action. Whether his interest can be collected through a
foreclosureof the mortgageis a different inquiry, and not relevant
now. It would have beensimple enoughto havemade the interest
payableonly out of the net earningsof the company'srailway by
the termsof the bond, if that hadbeenintended.

2. By the terms of the bond the defendantreservedthe option,
in casethe net earningsof its railway were not sufficient in any
year to enableit to pay the intereston its bonds,to issuescrip ior
the interest. The complainantaversthat the defendanthasneither
paid the interestnor exercisedthe option. By its answerthe de-
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fendant denies that it has failed to exeroise this option, and denies
that the plaintiff has demanded payment of the interest. The fact,
whether the net earnings of the defendant's railway are sufficient in
anyone year to pay the interest or not, is one peculiarly within its
knowledge, and it is not incumbent upon a holder of the bond to
assume the burden of proving the neg!ttive. He is not bonnd to ac-
cept the scrip unless the fact exists which anthorizes the-defendant
to substitute scrip for money. His right of action is prima facie per-
fect upon proof of non-payment of the interest, on the presentment
of his bond at the place where the interest is made payable. It then
devolves upon the defendant to show the existence of the fact which
authorizes it to tender scrip, and then the exercise of the option.
This general view of the questions at issue has been stated in order

to indicate what issues are fairly presented by the pleadings, and
what extraneous matter in the answer has no proper place there.
The plaintiff's motion to strike out as irrelevant and redundant is
granted, so far as it will eliminate from the answer any and all pro-
ceedings, resolutions, mortgages, constructions, understandings, and
intentions of the defendant, which are not recited in the bonds in suit,
or in the mortgage securing these bonds, because the plaintiff was not
a party to them, and is not affected by them. This result's in strik-
ing out nearly 40 folios of the answer,-a result which justifies this
motion, although generally motions of this character are not to be
encouraged. In view of the averments of the answer at folios 53 to
68, the plaintiff's motion to make another part of the answer more
definite and certain is denied.
It is not intended by this decision to preclude the defendant from

the benefit of anything contained in the mortgage which may be urged
on the trial of the action as qualifying the prdmise set forth in the
bonds. The bonds and mortgage are one obligation, and may be
read and construed together. Neither is it intended to indicate what
action on the part of the defendant is a due exercise of its option
to pay interest in scrip.
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HALL'lJ. CITY OF �N�~�w ORLEANS.1

(fJirtmit Court, E. D. Louisiana. February,1884.)

1. ACT OF LoUISIANA, No. 73 OF 1872.
Theactof thelegislatureof Louisiann,�~�o�. 73 of 1872,approvedApri126,1872,

(Sess.Acts 1872,p. 124,) wasin forceuntil the passageof the premiumbond
act, March 6, 187o, (Sess.Acts 1876,p. 54.) By sedion15 of the act of 1872a
sinkingfund wascreatedfor certainbondsof thecity of New Orleans,inwhich
fund the bondholdersinterestedweredeclaredto havea vestedinterest. The
taxeslevied and collectedunderthe act were insufficient to pay the coupons
maturingwhile the law wasin force. Held, that holdersof cOllponsmaturing
after the repealof the law acquiredno right to the fund; holdersof coupons
maturingbeforethe repealof t.he law wereentitledto the fund in thehandsof
the fiscal agent,andcould haveenforcedcollectionasthe taxeawerecollected
andreceivedby him.

2. PRESCRIPTION-PLEDGE.
As long asthedebtsecuredremainsunpf\id and the pledgecontinuesin ex-

istence,whateverbe the time elapsedsince maturity, the defenseof prescrip-
tion cannotbe raised. Forstall v. Uonsolid£ltedAss'n,34 La. Ann. 776. As to
the couponswhich fell due prior to the repealof theact of 1872, �p�r�e�s�~�r�i�p�t�i�o�n
hasbeeninterrupted; thosewhich fell dueafter the repeal.andmoreLhanfive
yearsprior to the institution of this suit, are presc.ibcd.

At Law.
E. H. Farrar, for plaintiff.
Henry O. Miller and Ghas.F. Buck,City Atty., for defendant.
PARDEE, J. Act No. 73, approvedApril 26,18'72,(Sess.Acts 1872,

p. 124,)wasin force until thepassageof the premiunboudact, March
6, 1876. Under the provisionsof section15 of the said act of 1872
a. sinking fund wascreatedfor aJlcity bondsfor which no otherretir-
ing provisionexistedby law, in which fup.dthe bondholdersinterested
were declaredto have a vestedinterest. In pursuanceof this sec-
tion taxeswere levied in 1873 and 1874,which were collectedfrom
time totime to this day, wherebya trust fund hasbeenin the hands
of the fiscal agentof thecity, particularlyso, until it was distributed
byorderof this court in the caseof .Lauerv. The City (not reported)
in the year 1883.

The taxesso levied andcollectedhavebeeninsufficient to pay the
couponsmaturing while the law was in force. As the fund was in-
sufficient to pay couponsmaturingwhile the law was in force, hold-
ers of the coupons maturingafter the repealof the law acquiredno
right to the fund, for in no sensecould it be saidto be a trust fund
for their benefit. The caseis different with regardto the holdersof
couponsmaturing beforethe repealof the law. They were entitled
to the funds in the handsof thefiscal agent,andcould haveenforced
collection as the taxeswere collectedand receivedby the agent.

In the caseof FJrstall v. OonsolidatedAss'nthe supremecourt of
Louisianasay:

"It is no objectionthat the objector thingpledgedwasnot deliveredto the
creditor. Evenin the absenceof a law contract,it is lawful to stipulatethat

I Reportedby J'osephP Hornor, Esq.,of the New Orleunsbar.


