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rule is that it should appear affirmatively on the face of the certifi-
cate that the officer was one authorized by the statute to take depo-
sitions.
It was suggested, during the argument on this motion, that if the

ruling should be in this direction an application would be made for
leave to withdraw the deposition, and have that defect corrected by
the officer taking it. I think, under the circumstances, that would be
perfectly fair. l'he order, therefore, will be that the motion be con-
tinued, and leave given to plaintiff to withdraw the deposition for the
purpose of having that defect corrected by the officer. Of course,
this does not open the deposition for further testimony, or for any
other change than simply to correct that defect in the certificate.

CITY AND COUNTY OF SAN FRANCISCO V. JONES.

(Cz'rcuit Court, lJ. Callformáa. May 5, 1884.)

1. ACTION FOR DELINQUENT TAXES-STATUTE OF LIMlTATIONS-CITY AND COUNTY
PART OF STATE-8ECTION 345, CODE CIVIL Pnoc.
In an action by a city and a county for delinquent taxes, a part of which ill

for the benefit of a state, the city and the county will be treated as a part of
the state, as to their share, and the statute of limitations will run against the
action, under section 345, Code Civil Proc.

2. DELINQUENT TAXES-AcTION ]j'on, BY CITY MID COUNTY- 8'I'ATUTE OF LIM-
ITATIONS BAHS-tiECTIONS 312, 338, 339, M3, 345, CODE CIVIL PHOC.
An action for delinquent taxes brought by a city and a county, and in part

for the benefit of a state, eight years after they became delinquent, is barred
by the statute of limitations, under sectiolls 312,338,339,343, and 345 of the
Code of Civil Procedure.

3. ACTION TO COLLECT TAX UNNECESSARY-SIW'l'IONS 3716, 3717, POL. ()ODE-
STATUTE OF LIMITATIONS RUNS AGAINST DELINQt'ENT TAXES.
No action is necessary to collect a valid tax, under sections 3716, 3717 of the

Political Code. These sections do not take an action for delinquent taxes out
of the statute of limitations.

4. LIEN FOR TAXES-WHEN BARRED-DELINQUENT TAX CASES.
A lien for taxes is an incident to the tax, and when an a('tion to recover the

debt is barred, the lien is also barred. This applies in delinquent tax cases as
well as to mortgages.

Demurrer to an Action to Collect Delinquent Taxes.
B. O. Whitman,for defendant.
John P. Bell and Louis H. Sharp, for plaintiff.
Before SAWYER and SABIN, JJ.
This is an action brought under the act of 1878, and supplement-

ary act of the same year, (St. 1877-78, pp. 338, 962,) to recover city
and county, and state taxes, for the fiscal year 1875-76, ending Junp
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30, 1876, with 5 per cent. penalty, and 2 per cent. per month inter-
est on the city and county's portion from August 2, 1875, and on
the state's portion, from January 3, 1876. The complaint was filed
October 5, 1883,-eight years or more after the city and county taxes
became delinquent. Defendant demurs on the ground, among oth-
ers, that the action is barred by the statute of limitations, and we
think the objection good. The provisions of the Code of Civil Pro-
cedure relied on are as follows:
Sec. 312. "Civil actions can only be commenced within the periods pre-

scribed in this title, after the cause of action shall have accrued, except where,
in special cases, a different limitation is prescribed by statute."
Sec. 338. "Within three years: (1) An action upon a liability created by

statute, oth!'r than a penalty or forfeiture."
Sec. 339. "Within two years: (1) An action upon a contract, obligation, or

liabilitj. not founded upon an instrument of writing."
Sec. 343. "An action for relief not hereinbefore provided for, must be com-

menceu within four years after the cause of action shall have accrued."
Sec. 345. "The limitations prescribed in this chapter apply to actions

brought in the name of the state, 01' lor the benefit 01 the st:J-te, in the same
manner as to actions by private parties."

Part of the amount claimed is for the benefit of the state, and, for
the purposes of the action, the most favorable aspect of the cltse is
that the city and county, as to its own share of the taxes sued for,
must be treated as a part of t he state; for if the plaintiff, with re-
spect to its share, is to be regarded as a mere corporation, then the
statute of limitations applies without reference to the provisions of
section 345. The statute, then, by its express terms applies to this
action. We think the three-years limitation of clause 1, § 338, ap-
plicable at least as to the tax,-the principal thing sued for,-and
the incident doubtless follows the principal thing claimed. It is a
liability created by statute, within the meaning of the Code. If not,
then it is an "obligation or liability not founded upon an instrument
in writing," and the two-years limitation applies. If neither of these
provisions is applicable, then certainly the action is "for relief not
hereinbefore provided for," and under this general residuary clause
is barred in four years. In either event the time has run twice over.
We think the three-years limitation applies, in which case the stat-
ute has rU,n nearly three times the prescribed limitation. No decis-
ion of the courts of the state of California determining this point
bas been cited, and we are aware of none upon the question. The
supreme court of Nevada has decided the precise point upon the stat-
ute of that state, which is entirely similar in its provisions, and the
statute was held to apply, and to bar the action. State v. Y..J. S.
M. Co. 14 Nev. 226. /
Sections 3716 and 3717 of the Political Code are as follows:
Sec. 3716. "Every tax has the effect of a judgment against the person. and

every lien created by this title has the force and effect of an execution duly
levied against all property of the delinquent. The judgment is not satisfied
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nor the lien removeduntil thetaxesarepaid,or thepropertysoldfor thepay-
lUent thereof."

Sec.3717. "Every tax dueupon personalpropertyis a lien uponthe real
propertyof the ownerthereof,from andafter 12 o'clockM. of the first Mon-
day in March in eachyear."

Undertheseandotherprovisionsof the Political Codeno action is
necessaryto collecta valid tax. But it is claimedthat theseprovis-
ionstakethe caseof an action underthe statuteto recovera tax out
of the statuteof limitations. In the casealreadycited the supreme
court of Nevada, on a similar statute, deciJedotherwise,and, we
think, correctly. Id. 230.

The statuteof Nevadais as follows:

"Sec.3127. Every tax levied underthe provisionsor authorityof this act
is herebymadea lien against the propertyassessed,and a lien shall attach
uponthe real propertyfor the tax levied upon the personalpropertyof the
ownerof suchreal estate.on all the propertythen in this state,andon all
otherpropertywheneverit reachesthe state,andshall not besatisfiedor re-
moveduntil all the taxesarepaid, or the propertyhasabsolutelyvestedin a
purchaserundera salefor taxes." 2 CompoLaws Nev. 178.

The lien is but an incident to the tax-themoneydue-and,like
the caseof a mortgage,when an action to recoverthe debt is barred,
the suit to enforcethe lien is also barred. This has long been the
settleddoctrinein this statein relation to a mortgage. Neither the
debtnor the lien is extinguishedin the caseof a mortgage,in any
other sensethan in the caseof a tax, and the statutorylien inci-
dent to it. The remedyby action is barred,whateverthe casemay
be as to otherremedies. Besides,this is not a suit to enforcea lien
at all. It is a statutoryaction,and just what the statutemakesit.
It saysnothingabouta lien, andauthorizesno suit to enforcea lien.
It simplyauthorizesthe recoveryof a personaljudgmentagainstthe
party chargedwith the tax, and that is all that is soughtin the com-
plaint, and all that the statuteprovidesfor. The suit is an addi-
tional statutoryremedy,and the remedyis measuredby the statute.
All suits, whetherby the state,by corporations,or natural persons,
without other exceptionsthan those expresslymade by the statute,
are barredwithin the prescribedperiod. We are not only satisfied
that this action is barredby the statute,but we think the policy of
the statute,limiting the time within which the statecan sue,a good
policy. We seeno goodreason,at this day, andunderour laws, for
the levy andcollectionof taxes,for allowing the state to vex parties
with suits for taxesafter a lapse of manyyears,that is not equally
applicableto private parties. The state has officers specially ap-
pointed to attend to theseparticular duties, and no others, and if
they neglecttheir duties, the statewhich appointsthem, if anyone,
shouldbe the party to suffer. To permit the state,after a lapseof
manyyears,to recoverby suit taxesallowed to run uncollected,with
6 per cent. penalty, and, in the languageof Mr. JusticeSWAYNE, the
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"most devouring rate" of fJ per cent per month interest, would be ttl
inflict unendurableoppression.

The demurrermust be sustainedupon this ground,and it is un-
necessaryto considerthe othergroundsrelied on. It is so ordered.

MUNDY v. LIDGERWOOD MANUF'G CO.

(Circuit Court, S. D. :New York. May 5,1884.)

PATENT LAw-DENIAL OI!'OOBTB UNI)liJR ST. ¤ 4922.
St. ¤ 4922,appliesto patenteeswithoutoriginal right, andnot to suehashave

had their rightsimpairedby their neglect.

In Equity.
Ernest Webb, for complainant.
L. Gifford, for defendantcompany.
WHEELER, J. The statute,(section4922,) denyingcostsin patent

casesunlessdisclaimer is enteredat the patent-officebefore com-
mencementof the suit, is, by its terms,applicableonly to patentsin
which the patenteehas,in his specification,claimed to be the orig-
inal andfirst inventorof substantialpartsof the thing patented,of
which he was not such inventor. The orator did not abandonthe
new and expandedclaimsof his reissueon thatground,but because
of his lachesin applying for the reissue. Thestatute,therefore,does
not app-Iy to this case. And, as no hearingwashadupon the aban-
donedclaims,no other ground for denying costsis made apparent.
The decreeis thereforesigned,without requiring a disclaimeror de-
nying costs.


