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BATJI1 REFRIGERATING CO. 'V. GILLETT and others.

(Oircuit Oourt, D. New Jersey. March 25, 1884.)

1. l"OREIGN STATUTES IN A UNITED STATES COURT-CONSTRUCTION.
A statute of another country, when considered by our courts, carries the

construction given it by thc courts of that country.
2. PATENT LAW-CONSTIiUCTION OF SECTION 48H7, REV. ST.

A patpnt issued su;cessively by Canada and the United States, and after-
wards declared void ab mitio by a Canadian court, does not by that fact expire
in this countrY,but will be regarded as if it had never existed in Canada at all.

On Motion to Vacate Order, etc.
Dicke'fsonet Dickerson,for the motion.
John R. Bennett,contra.
NIXON, J. After the validity of complainant's patent was sustained

by a decree of the court entered November 14, 1881, the defendants
filed a petition setting forth that the letters patent, for the infringe-
ment of which the suit had been brought, were letters patent of the
United States, numbered 197,314, granted to John J. Bate, of New
York, on the twentieth of November, 1877, for the full term of 17
years; that prior thereto, to-wit, January 19, 1877, letters patent of
the dominion of Canada, No. 6,938, had been issued to said Bate for
the same invention, for the term of five years from that date; that the
term of the foreign patent had expired on January 9,1882, by reason
whereof the United States letters patent had terminated at the same
time as the Canadian patent, under section 4887 of the Revised Stat-
utes. The petition further alleged that, the invention of Bate having
been previously patented by him in Canada, the United States letters
patent should have been so limited on their face as to expire at the
same time as the foreign patent; and that the granting of the patent
in the United States for the full term of 17 years was in direct vio-
lation of said section of the patent act, by reason thereof the same
was null and void ab initio. The petition prayed that the injunction
before ordered and issued should be dissolved. After consideration
of the case, the court held that the domestic patent expired at the
end of the life of the foreign patent, and dissolved the injunction.
See Bate Ref. Co. v. Gillett, 13 FED. REP. 553. As it did not Sflem
necessary to the decision of the case, no opinion was expressed upon
the second allegation of the petition, that the American patent was
void ab initio because the term was not limited upon its face to the
life of the foreign patent.
A motion has now been made and heard to vacate the order dis-

solving the injunction and to reinstate the same upon two grounds:
(1) Because the superior court for Lower Canada, in the province of
Quebec, on a scire facias issued by the attorney general (Sir Archi-
bald Campbell) in and for the dominion of Canada, had decided that
said letters patent No. 6,938, issued to said Bate, January 9, 1877,
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and the severaledensionsthereof,.werevoid ab initio, and had or-
deredthe sameto be canceledand annulledas illegally granted; (2)
becausethe parliament of the dominion of Canada,by an act as-
sentedto May 25, 1883,had declaredthat section17of the Canadian
patentact of 1872 �c�o�n�f�~�n�e�d a term of 15 years upon all patents
issuedunder its provisions,and that this had been the meaningof
saidlaw from its first enactment.

It appearsthatthequestionhasbeenraisedin theCanadiancourts
in regardto the validity of the patentgrantedto Bate in Canada,the
existenceof which determinedthe life of his Americanpatent. The
fifteenth sectionof the Canadianact requires that every applicant
for letters patent shall deliver to the commissioner,unlessspecially
dispensedfrom so doing for somegoodreason,a neatworking model
of his invention, on a convenientscale,and exhibiting its several
parts indue proportion,wheneverthe invention admits of such a ,
model. In the proceedingsby scire facias the causeallegedfor an-
nulling the patentwas that whenthe letterswere issuedto the ap-
plicant no neatworking model had been delivered to the commis-
sioner,nor had there beenany dispensationgranted or asked for;
and the judgmentof the court was invoked on the questionwhether
a working model, subsequentlyfurnished,cured the defector failure
of the non-deliveryof one in the first instance. The twenty-ninth
sectionof the act gave jurisdiction to the superiorcourt for theprov-
ince of Quebecover all patentsgrantedby the patent-office,and its
constructionof the statutemust be acceptedas its true meaning,
evenin thosecaseswhereothercourts, if left to the exerciseof their
own judgment,would be inclined to a different view. It has long
beenacceptedas a universalprinciple that the judicial department
of everygovernment,wheresuchdepartmentexists,is theappropriate
organfor construingthe legislatiYe �a�~�t�s of that government. In El-
mendorfv. Taylor, 10 Wheat. 159, Chief Justice MARSHALL empha-
sized this doctrine by assertingbroadlythat "no court in the uni-
verse,which professedto be governedby principle, would undertake
to saythat the courtsof Great Britain or of France,or of any other
nation,had misunderstoodtheir own statutes,andthereforeerect it-
self into a tribunal which shouldcorrectsuch misunderstanding."

We havebeforeus the record,andthe final judgmentof the court
on the proceedingsinstituted by the attorneygeneral,enteredJuly
9, 1883, the material part of which is in thesewords:

'''£he court, having heard the parties upon the merits of the cause,ex-
aminedthe proceedingsand proof of record, heard the witness for plain-
tiff, andhaVingdeliberated, =I< =I< =I< doth overruledefendant'splea,and
grantthe conclusionsof the information in this causefiled, anddoth in con-
sequencedeclarethat the patentof invention hereinafterdescribedwas im-
properlyandillegally grantedandissued,andregisteredwithout jurisdiction
andwithout authority,andthat thesamewasand is ab initio null andvoid,
and insufficient to securefor the defendantany monopolysuch as therein
purportsto be gmntedto him, =I< * * �~�n�d doth further canceland an-
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nul, ab initio, said patentfor invention,and the renewalsthereof,andthe
transferthereof,andthe registrationsthereof,with costs,"etc.

We havealso an exemplified copy of the certificateof said judg-
ment, enteredon the marginof the enrollmentof the patentin the
office of the commissioner,as authorizedand directed by section30
of the Canadianpatentact, bearingdate July 13, 1883,after which
entry, accordingto the provisionsof saidsection,"the patentshall
be, and be held to have been,void, and of no effect, unlessandun-
tiláthe judgmentbe reversedon appeal." It is the legalconsequence
of sucha judgmentthat the foreign patentneverhadin fact any ex-
istence,and that,hence,it canhaveno effect in shorteningthe term
of the Americanpatent. The latter standsfor 17 years,as if no at-
tempt had beenámadeto take out the foreign letters. In this new
stateof facts the orderdissolvingthe injunctionmustbevacated,and
the injunction restoredin its former vigor andforce, unlessthe al-
legationof the defendantsthat the judgmentwas obtainedby collu-
sion deprivesit of its legal effect. The charge of collusion arises
frorn the fact that the patenteeusedthe machinery,which was the
only machineryaccessibleto him, to get beforethe court thequestion
of the validity of his grant. The Canadianstatuteallows the writ
of scirefacias in the name of the attorneygeneralof the dominion,
at the instanceof any private person,to test the validity of letters
patent issuedby the sovereignto an inventor. A proceedingwas
first institutedby the attorneygeneralof the provinceof Quebec,but
the court held that he was not the personcontemplatedin the aot.
A new writ was issued,and the information filed by the attorney
generalof the dominion. All the facts involved seemto have been
fairly presentedin the information and pleas,and the judgmentof
the court was the conclusion of the law upon the facts. The de-
cision must be regardedas binding until set aside by proper pro-
ceedings.

This view rendersit unnecessaryto considerthe other questions
raisedand discussedin the case.

Let an order be enteredvacatingthe former orderdissolving the
injunction, andlet the injunction be reinstated.
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PA.TENT I_Awá-RrGllTS OF ASSIGNEE CONCLUDED BY DECREE AGAINST ASSIGNOR.
Assigneeof a patentis subject to the limitations which affectedthe title of

his assignor. If the latter is estoppedby a decreethe former is.

On Plea,etc.
F. H. Angier, fol' complainants.
Carrol D. Wright andA. E. Dennison, (of counsel,)for defendants.
NIXON, J. This case is now before the court on the defendants'

pleain barto the bill of complaint. These�~�e�f�e�n�d�a�n�t�s filed their bill
in the circuit court of the United Statesfor the district of Massachu-
setts,on the fifth of December,1879,againstone CharlesW. King,
of Boston,for the infringementof letterspatentNo. 203,069,bearing
dateApril 30, 1878,andissuedto the saidBeggsandAaron S. Pen-
nington,assigneeof theothercomplainant. Thedefendantsanswered
thebill, denyingtheinfringement,andsettingup, amongotherthings,
that the complainant'spatentwas void, being anticipatedby letters
patentnumbered148,596,datedMarch 17, 1874,andgrantedto one
NathanielD. Clark for gardenor lawn sprinklers. The proofs were
duly taken,andthe casewent to hearing,and on May 26, 1881,the
court decidedthat the defendanthad infringed, and that the com-
plainant's letters patentwere valid as against the older patent of
Clark. On June 16, 1881, Clark assignedhis patentto King, and
on May 29. 1882,King assignedit to the complainantin this suit,
HarryHunt, who filed his bill in this court againstthesaidPenning-
ton and Beggs,complainingof infringementof the Clark patent in
their use of their own patent. The defendantsplead the decreein
the abovesuit againstKing asa barto thepresentaction. Thecomá
plainantwas not a party to the former suit, and he is not estopped
by the result of that controversy,unlesshe is in privity with some
onewho was a party. The evidenceshowsthat after the interlocu-
tory, but beforethe final decree,the defendantKing purchasedthe
Clark patent of the patentee. After the final decreewas entered
againstKing, to-wit, May 29, 1882, insteadof taking an appeal,he
acquiescedin thedecision,and assignedhis interestin theClark pat-
ent, which had beendecreednot to anticipatethe Penningtonand
Beggsinvention, to the said Hunt, who hasfiled this bill to have a
readjudicationof the questionthat wasdecidedby JudgeLOWELL in
the othersuit.

Thecounselfor thecomplainantinsiststhat thepleais badbecause
Clark hasneverhad his day in court, or an opportunity to defendor
sustainhis patent. Therewould be force in thesuggestionif he had
retainedtheownershipof the patent,andwas thecomplainantin the


