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-of two witnesses,to the effect that they used it or sawit used as a
branduponflour beforeit wasadoptedby AlexanderH. Smith& Co.
The testimonyof thewitnessPotterfails to showthe useof theword,
in the instancesto which he refers,prior to 1867, and is therefore
valueless. The witnessReameytestifiesthat heusedit for branding
the flour of nine different firms as long ago as 1857. None of the
personsfor whom it wasso usedhavebeenproduced,althoughmany
()f them were accessible. If Reamey'sstatementis correct it could
have beenreadily corroborated. The failure to do so is significant.
His statementis not supportedby any extrinsic evidence,and is not
deemedsufficiently reliable to defeatthe complainant'sright.

Upon the accountingto ascertaindamages,the fact is not to be
()verlooked that, in the instancesin which the trade-markhas been
usedby the defendantin connectionwith the I].amesof othermanu-
facturersthan the complainant's,damagesare measuredby the ex-
tent to which theunlawful useof the word "Champion".hasinterfered
with the saleof their flour. Their right to an injunction is not af-
fected becausethe appropriationof their trade-markhas been a
limited one,andit is not incumbenton themto showthat it hasbeen
copiedin every particular. It is sufficientif his trade-markhasbeen
copiedto an extent calculatedto mislead purchasers,and causethe
article to which it hasbeenappliedpassas their article. The cases
Gillott v. Esterbrook,48 N. Y. 374; Newmanv. Alvord, 51 N. Y. 189;
Hier v. Abrahams,82 N. Y. 519; and Walton v. Crowley, 3 BIatchf.
440, are instructive upon this point. .

A decreeis orderedfor complainant.
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1. TAX SALE-AcTION TO SET ASIDE-PAYMENT OF TAXES-SECTION 897, IowA.
CoDE 1873.

In an actionto setasidea tax sale,when a' complainantfails to showthat
the taxesdue on the propertyhave beenpaid b)' him or his grantees,as reo
qniredby section897, Iowa Code1873,hecannotrecover.

2. SAME-TENDER EQUIVALENT TO PAYMENT.
A tenderof the amountof a tax is equivalentto payment.

3. SAME-THE LAW DOES NOT REQUIRE AN IMPOSSIBLE THING.
Wherethe law requiresthat taxesshall he paid b)' a partybefore he can

maintainan action to setasidea tax sale,but it is impossiblefor him to ascer-
tain the amount.of the taxes, he need not makepaymentor tenderbefore
bringinghis action,asthe law will not requirean impossiblething.

4. SAME-UONDTTION PRECEDENT-PERFORMANCE.
, Whereboth a statuteandthe rule of law require the paymentof taxesdue
asa conditionprecedentto an attackupona tax title, and the recorddiscloses
that the amountduecan be readilyascertained,an action to set aside a. tax
salecaimotbe maintainedwithout performa.nceof the condition.
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Bill in Equity to setaside certain tax salesand deeds,upon the
groundthat the saleswere not madein accordancewith law, andfor
the further reasonthat no sufficient expirationnoticesweregi\'en,as
requiredby the statute.

Geu. E. Clarke, for complainant.
Wright, Cumminscf: Wright, for respondents.
MCCRARY, J. Section897of the Codeof Iowa, (1873,)amongothel'

things, providesthat, in all controversiesandsuits involving the title
to real propertyclaimedand heldundera tax deedexecutedsubstan-
tially asthe statuterequires,no personshall be permittedto question
the title acquiredby a treasurer'sdeedwithout first showingthat "all
taxesdueuponthe propertyhavebeenpaid by suchpersonor theper-
son under whom he claims title." The complainanthas failed to
maketheshowingrequiredby this provisionof the statute. It is not
averred that he Or the party under whom he claims has ever paid
the taxesfor which the propertywas confessedlyliable, or any part
of it. We are thereforerequiredto determinewhetherhe hasplaced
himrlelf in a position to question the respondents'title. Is he not
seeking equity without doing equity? The complainant has atá
temptedto relieve himself from the necessityof payingor tendering
the amountof the delinquenttaxes by certainavermentsof his bill.
He avers that the tax deedsin questionwere void, and adds that
"the plaintiff is entitled to redeemtherefrom,but is unableto deter-
minewhat sum is necessarytherefor." And he prays"that thecourt
ascertainand determinewhat amount,if anything,is due defendants
for and on accountof taxes paid on said real estateand necessary
for the plaintiffs to pay in order to redeemtherefrom,and plaintiffs
herebyoffersand tendersthe sameand consentsthat said sum,when
ascertained,may be decreeda lien on said real ostaterespectively
until so paid." Although the statuterequirespaymentof the taxes
a r.ondition precedentto an attack upon the purchaser'stitle, I am
of theopinion til at a tenderof the sum due is equivalentto payment.
And I think it may also be admitted that, if for any reason the
amountcannot be ascertainedby the complainant,he may ask the
court to aSgertainand determineit, averring his readinessto pay
when the amountis so ascertained. But in the presentcaseno reaá,
son appears,either in the pleadingor the proof, why the amount
cannotbe ascertainedby the complainantand.paid or tendered. It
is sufficient to aver that complainantis unable to ascertain the
amountdue, without stating any facts showing such inability, and
without offering any proof upon the subject.

It hasbeenheld,understatutessimilar to the one under consider-
ation, that it is a sufficient excusefor not paying or tenderingthe
delinquenttax due to showthat the land in controversywassold in
gross,with otherland,for oneconsideration. Phillips v. Sherman,6i
Me. 548; Miller v. Montague,32 La. Ann. 1290; Weberv. Harris; Id.
1309. In such casethe complainanthasno meansof ascertaining
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the amountto be paid or tenderedby him, and the law will not reo
quire an impossiblething. But wherenothingappearsto showthat
the complainantcould not ascertainthe sum due. and, a fortiori.,
where the record shows that he might readily have ascertainedit,
I am of the opinionthathe cannotrecover;andsuchis the casehere.
The amountof the taxesdelinquentupon the propertyhere in con-
troversyappearsupon the tax records,andis shownin theevidence.
Theáamount of the interest aud penalty is easily ascertainedby a
simplecalculation. The two tractsweresold separately,for the tax
due upon eachrespectively,and there was no confusionor commin-
gling of the taxes upon this propertywith that uponother parcels.
The datesupon which to calculatethe amountdue is furnished by
the recordand the statute,and is definite and certain. The court is
thereforeobliged to find not only that there is no proof to support
the �a�l�l�e�~�a�t�i�o�n that complainantcould not determinethe sum to be
tenderedin redemption,but also that the proof abundantlyshowsthe
contrary.

It has been repeatedlyheld by the supremecourt of the United
Statesthat a courtof equity will not entertaina bill to enjoin a 1 ĺx
saleuntil the complainanthasfirst paid or tenderedany sum justly
due on account of the taxes in controversy. State Rairroad Tax
Cases, 92 U. S. 617; Nat. Bank v. Kimball, 103 U. S. 732.áIn the
former case the court, speakingthrough Mr. JusticeMILLER, said:

"It is not sufficient to sayin the bill that they (complainants)are ready
and willing to pay whatevermay befound due. They must first pay what
is concededto be due,or what can be seento bedueon theface of the bill,
or be shown by affidavits, whether concededor not, before the preliminary
injunction shouldbegranted."

It canscarcelybemaintainedthat a lessstringentrule shouldpre-
vail in caseslike the present,broughtundera statuterequiring pay-
ment of taxes due as a condition precedentto an attack upon the
tax title.

It is dear, therefore,that the complainantcannot recover in the
presentcase,whateverhis rightsmight havebeenif he had complied
with the statute,and it is thereforenot necessaryto considerthe
otherquestionsdiscussedby counsel.

As, however,the complainantsmay still be in time to makea ten-
der andbring a new suit. he will be allowed to dismisshis bill with-
out prejudice,and at his own costs.
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HEUSSER v. CONTINENTAL LIFE INS. CO.

(Cirouit Oourt, D. Conneoticut. :TYIay 12, 1884.)

1. LIABILITY OF LIFE 1NElUUANCE CORPORA'l'JONFOR DIVIDENDS.
Whereannualdividendsaredeclaredbya life insurancecompany,inJlccord-

ancewith an establishedrule, and the actsof theofficers show that theyare
payableon certainclassesof policies,a subsequentattempton its part to.limit
the meaningof the vote,and make it at variancewith the contemporaneous
writt,cn rulesand theactsof thecompany,is vain, theattemptbeingevidenced
by theerasureof thedividend indorsementfrom the premiumnotes,and the
companywill be liable for the amO,untof the,dividendsso erased.

2. POLICIES INCLUDED UNDER TERM .. RENEWED."
The office of a renewalof a life insuranceis to preventdiscontinuanceor

forfeiture; andthe word "renewed,"in the voteof thedirectorsot an insur-
ancecompanygrantingdividendsuponcert,ainpoliciesansweringthisdescrip-
tion, includesparticipating, limited-paymentpolicies,which have beenpre-
ventedfrom forfeiture prior to the passageof thedividend.

At Law.
CharlesJ. Cole, for plaintiff.
CharlesE. PM'kins, for defendant.
SHIPMAN, J. This is anactionat law, which wastried by thecourt,

the parties having, by a duly-signedwritten stipulation, waived a,
trial by jury. The facts which are found to havebeenproved,and
to be true, are the following:

On April 4, 1867,in consideration,amongotherthings,of the annualpre-
mium of $386.90 in hand paid and to be paid to the defendantby Susan
Heusser,the wife of theplaintiff, on or beforethe fourth dayof April in each
and everyyear during the term of 15 years,the defendant,a life-insurance
companyduly incorporatedand located in Hartford, Connecticut,made its
policy of insurancein writing, and therebyassuredthelife of theplaintiff,
now of Syracuse,New York, in theamountof $5,000. In and by said pol-
icy of insurance,it wasagreedthat if, after.the receipt by saidcompanyof
not lessthan two annual'premiums,default should be madein thepayment
of anysubsequentpremium,saidpolicy shouldthenbe bindingon saidcomá
panyfor as manyfifteenth partsof the sumoriginally insuredasthereshould
havebeencompleteannualpremiumspaid,without subjectingtheassuredto
anysubsequentcharge,and that if the plaintiff shouldsurviveuntil April 4,
1882,theamountinsuredshould bepaid to him, deductingtherefromall his
indebtednessto the company,if any, then existing. Five consecutivean-
nual premiumswerepaid by SusanHeusserto thedefendantupon said pol.
icy. Saidpaymentsof premiumceasedon April 4, 1l:l7I. On April 4,1882,
HenryHeusserwasandstill is living. One-halfof eachannualpremiumwas
paid in cash,andone-balf waspaid by noteof HenryHeusser,the interest
being paid in advance. On April 4, 1882, thedefendantheld andstill holds

, four of saidnotes,eachfor$193.45,anddatedon April 4th, in theyears1867,
1868, 1869,and1870, respectively,each payable12 months after dateto the
orderof the defendant,with interest,and each having been given for one-
half of the premiumswhich werepayableat therespectivedatesof saidnotes.
On the first notethe following indorsementhad been made,datedAplil 4,
1872: "Receivedon the within noteone hundredand thirty-five 75-100dol-
lars, dividend." On the secondnotethe sameindorsementhad beenmade,
datedApril 4, 1873. On the third notethe following indorsementhad been
made,dated�~�\�p�r�i�l 4, �~�8�7�4�: "Receivedon the within note thirty 20-100 dol.


