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FLASH and others v. WILKERSON and others.

(Circui' Uourt, W. D. Tennessee. May 22,1884.)

FBAUDULENT UONVEYANCE - RIGHTS OF CJREDITORS IN EQUITY - SECURITY FOR
ADVANCES BY FRAUDULENT VENDEE-EFFECTOF ATTACHMENT.

In settingasidea fraudulentconveyancethe cardinalrule of equity is to re-
storethecreditorsto whattheyhavelost by thetransaction,and their rightsare
satisfiedwhentheyareplacedin statuquo. Thecourtdoesnot seekto improve
theirconditionby imposingforfeituresand penaltiesfor thesakeof punishing
thefraud. Where,therefore,the goodsareimmediatelyattached,taken from
thevendeebeforethey havebeen lost, damaged,or depreciatedin his hands,
andhavebeensold by the courtat a smalladvanceover the price paid by the
vendee,the moneybeing in court for distribution, the court did not, on the
factsof the case,chargethe vendeewith any additional SlIm to increasethe
value,andallowedthe fund to standasa seC:lIrity to the vendeefor a bonafide
debtpaid by thedebtorout of the pricegiven by the vendee.

In EquIty.
Wilkerson, a retail grocerymerchantat Jackson,Tennessee,sud.

denlyandsecretlysold his stockof groceriesto Hopper,a speculator,
for 75 centsof the invoice price,the purchaserpayingin cash$6,100,
of which the debtorpaid to one Bond the sum of $3,000,and to one
Smith the sum of $2,250,they being alleged creditors for borrowed
money,andresidingat Jackson,therebypreferringthem to his com-
mercialoreditors,of whom he purchasedthe goods,and to whom he
owed about$11,000. The day after the sale the creditorsfiled this
bill, attachedthe goods,which were sold by the receiver for a few
hundreddollars advanceover the Hopperpurchase,and the fund is
in court to abidethe determinationof this case. It was concededon
the proof that the Bond debtwas an honestdebt for borrowedmoney
usedin the business,but theSmith debtwasattackedasonefrauduá
lently fabricated to enablethe debtor to concealthe money. The
oourt stoppedthe concludingargumentbefore it was entirely ended,
and directeda decreefor the plaintiffs.

McCorry <t Bond, for plaintiffs.
Hayes<t Bullock, for Hopper.
Caruthers<t Mallony and Campbell<t Brown, for Wilkerson.
HAMMOND, J., (orally.) Thefurtherconsiderationof this casewould

serveno useful purpose. The adjudicationson the subjectof fraud.
ulent conveyancesare so numerous,variable,and conflicting that no
court canundertakethe task of decidingany caseaccordingto strict
precedents. The most it can hope to do is to gather togetherthe
principlesthat should control its action and apply them to the case
in hand,leavingeachcaseto be governedby its own peculiarcircum-
stances. Thedoctrinesthat governa court of eqnityarenot difficult
to understand,and aremostlyfamiliar to all courts,-theonly trouble
being to properly apply them to eachcase.

That this was, on the facts proven,a fraudulentconveyancethere
can be no doubt, and the salewill be set aside. It is not necessary
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to reviewthe proof. Thecasehasbeenthoroughlyargued,andevery
fact and ciroumstancecommentedon, by counselon either side, and
it is enoughto saythat the court quiteagreeswith the view the plain-
tiffs takeof the facts.

The Tennesseeact of April 6, 1881, c. 121, forbidding preferences
in assignmentsfor the benefit of creditors as construedby the su-
preme court in Ordwayv. lv[ontgornery, 10 Lea, 514, doesnot seem
to haveany applicationto this case,and may be disregardedin de-
termining it. It doesnot abolish preferencesexceptin the manner
denouncedby the act, and the debtorhada right, therefore,to prefer
his homecreditorsby a salefor the purpose. But in doing this he
mustact honestlyand fairly by his othercreditors. He cannotde-
fraud them to makepreferencesby a hostile and ruinous sacrificeof
his goods. Mere inadequacywill not avoid the sale,but it must be
open,and theremust be a fair andreasonableconsideration. Here
the salewassecretlyconducted,the stock,at invoice prices,wastaken
on Sundayand Christmas,soasto concealthe transactionfrom those
who might havestoppedthe saleby diligenceof actionto collect their
debtsby execution,anda comparativelynewand freshstockof goods,
boughtfor the purposeof makinga temptingoffer, were sold for 25
percent.off theinvoice prices,without carriageadded,to a speculator
iusuch transactions,.who borrowed the money at heavyinterest to
takethebargainofferedhim, without inquiring into thefailing debtor's
purposesor financial condition.

Hoppereitherknew of Wilkerson'sfraudulent purposeto sacrifice
the goods, or might have known it from the .circumstances. Any
reasonableman could.haveseenthat the purposewas to keepoff the
creditors,by hinderingand delayingtheir executionsthrougha sud-
den salein bulk at an inadequateprice. Actual knowledgeis not.
necessary. Mr. District JudgeCALDWELL makesthis plain in Singer
v. Jacobs,11 FED. REP. 559. Hoppercannotescapeby anypretense
of ignorance. But it doesnotfollow from this that a courtof equity
will.charge him with the full invoice valueof the goods. The court
wonld undoubtedlydo so if the creditorshad permitted him to keep
them,and theyweresuingfor their value,or if theyhad lost the goods
by thefraudulenttransaction,or if theyhaddepreciatedin his hands;
but none of thesethings occurred. Almost immediately-thevery
next day-thecreditorsattachedthe goods,took themfrom him, and
sold them at public sale for a slight advanceon the price he gave.
How have they beeninjured, then, by the sale to Hopper? If they
had thenand therehad their judgmentsand executions,they could
havedoneno more than they did do by the attachment,namely, sell
the goods by processof law. True, the earliest and most diligent
creditorsmight havesecuredpreferencesto themselvesin the order
of their action, andpreventedthe exerciseby Wilkerson of his right
to preferMrs. Bond; but a courtof equityis not concernedaboutre-
pairing such losses as these. Equality is equity here, and all the
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court will do is to the creditors to what they bave lost, by
placing them, as far as possible, in statu quo. This they have done
by their own action in suing out the attachment, and seizing and seIl-
ing the very goods they have seized and sold by judgments and
executions, if they had not been hindered and delayed by the fraudu-
lent conveyance.
The court does not proceed upon the theory of punishing the fraud,

nor attempt to improve the situation of creditors by imposing penal.
ties on the fraudulent vendee for his fraud. It is not concerned
about protecting the fraudulent vendee, but it deals justly by him,
and is satisfied by making the creditors whole as nearly as may be.
The case of Clementsv. Moore, 6 Wall. 299, furnishes our courts with
a very satisfactory guide to the pure and just principle on which we
deal with transactions like this, and we need not go through the
mazes of adjudications to find precedents. The distinctions between
fraud in fact and fraud in law are not satisfactory, and are more
metaphysical or philosophical than practical in their use. Fraud is
fraud in aU cases, and while one case may be more flagrant than
another, and a court inflicting punishment may consider the differ-
ences, a court of equity in all cases moulds its decrees on principles
of equitable treatment to aU concerned.
Now, Hopper, if the goods had remained with him, might have

worked out his own salvation, and had in hand the greater value to
answer this demand upon him for it. But he was not allowed by the
creditors to have this benefit of his bargain, or to work out its possi-
ble benefits to them. He is shown by the proof to be abundantly
solvent, and the creditors, by allowing him to remain in possession,
could have received full value for the goods. But they chose to take
away the goods, and apply them in their own way, just as they would
have been able to do by judgment and execution if Hopper had never
interfered with them. It seems inequitable,. under the circumstances,
to allow them to make a better sale to Hopper than they have made
themselves, when they bave chosen to set aside the sale to him and
take the property. Each case must depend on its own circum-
stances, and all I hold now is that, on the facts of this case, the
creditors cannot claim, in a. court of equity, any greater value than
they have demonstrated by their own sale the goods would have
brought to them under execution if they had not been delayed. This
bilI is, in fact, a mere process of execution.
The same considerations precisely impel the court to allow Hopper

to be reimbursed for the payment made out of his money to Mrs.
Bond. Why should his money be taken to payWilkerson's just debt,
except on the notion of punishing him for the fraud? Wilkerson had
a right to prefer his creditor, and that much of his just debts has
been paid by the sale. Mrs. Bond, by judgment and execution, might
have accomplished the same result, or by taking that amount of the
goods in payment, and the other creditors would not be injured.
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is no reasonwhy a court of equity, acting on the rules sug-
gested,shouldinvade Hopper'smoney-boxand take $3,000 to pay
Wilkerson's debt becausehe attemptedto speculatein bargainsof-
fered him by Wilkerson, the speculationand all benefitsfrom it be.
ing defeatedby the prompt action of the creditors. Hopperdid not
concealanything,or misappropriatethe goods,or obstruct the cred-
itors in getting them. He intended to carryon the business,and
was doing so openlyand regularlywhen his purchasewas challenged
and the goodsseized. Thereis no elementof active conductto help
Wilkerson seourebenefits for himself or to impair the value of the
property. He boughtat a bargain,and paid the moneyfor no other
purposeexceptto makeall he could by tbe bargain. He lost it, but
there seemsno reasonfor compelling him to pay Wilkerson's just
debtsand therebyimprove the condition of othercreditorswho have
got all they everwould havehad if Hopper had not beenso greedy
for bargains.

The Smith debt, on the proof here,seemsto be fabricated. It is
not satáisfactorilyprovedto haveeverbeenanhonestdebt. If it were,
the burden is On Hopper to show it, and he hasfailed. He cannot
be allowed for that payment.

Let a decreebedrawn as the court hasindicated. Thedefendants
must pay the costs.

Dow and others v. MEMPHIS & L. R. R. Co., (as reorganized.)

. (Circuit Court, BJ. n. Arkansas. April Term,1884.)

1. RAIJJROAD MORTGAGE-FoRECLOSURE-RECEIVER.
Wherea railroad companymakesdefault in the paymentof the intereston

its mortgageindebtedness,and the mortgagedproperty,consistingof its road
andotherproperty,is inadequatesecurityfor the mortgagedebt,and thecom-
panyis insolventandappropriatingits earningsto its own use,a receiverwill
be appointed,during the pendencyof a bill filed by the mortgagees,to be put
in possessionof the mortgagedproperty.

2. SAME-LEX REI SITlE.
Whennot varied by contract,the law of the statewherea mortgageis exe-

cutedandthe mortgagedpropertysituated,furnishesthe rule for determining
the rights of the mortgageesafterconditionbrok!n.

3. SAME-COMMON-LAW RULE-CONDITION BROKEN.
In Arkansas,the common-lawrule on the subjectof the rights of a mort-

gagee,afterconditionbroken,prevails; andif the debtorfails to paythe mort-
gagedebt at the law day, the mortgageeis entitled to the possessionof the
mortgagedproperty,and may maintainejectmenttherefor.

B.uIE-SUBJECT-MATTEROF MOR'fGAGE-Bn,L IN EQUITY.
Wherea railroad mortgageembracesthe road, rolling stock,andotherper-

Bonal propertyof the company,the properremedyof the mortgageeto obtain
possessionof themortgagedproperty,afterconditionbroken,is by bill in equity
for specificenforcementof the mortgagee'srights.

5. SAME-S'fIPULATION AS TO SALE-REMEDY GIVEN BY LAW.¥
A stipulat.ionin a railroadmortgage,that, in caseof default in the payment

of interest for 60 days, it should be obligatoryon the trusteesnamedin the
mort.""flge, upon the written requestof one-third in interest of the holdersof


