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was lying in port. He had no businessthere. His repeatedvisltg
were of themselvessuspicious,as the two seamenwell understood,
and thesevisits should have beenknown and observedby some reo
sponsibleofficer of the ship. The habit of admitting friends of the
passengerson sailing dayson board the ship undoubtedlygives op-
portunity for thieves to come aboard,but this rendersit obligatory
to keepreasonablewatchof the movementsof suspiciouBcharacters.
Had reasonableattentionandwatch beengiven at the gangway,it is
difficult to see how Jacques,stuffed out, pale, and staggeringwith
125 poundsof gold in bagsabouthis waist, could havepassedunob-
served.

While the facts in this instancepresentnoneof those evidences
of grossnegligencewhich were exhibitedin the caseof King v. Shep-
herd, 3 Story, 349, 361, I cannot avoid the conclusion that there
wasa lack, in the partIculars above mentioned,of that reasonable
vigilance and caution to prevent theft which the law imposesupon
thecarrier,notwithstandingthe exceptionof loss by theft or robbery;
and a lack of that care also which, by the common understanding,
the ship is expectedto exercise. This negligence,both beforeand at
the time of the theft, co-operatedwith it. Without this neglect,I
am satisfied the theft would not have beenaccomplished;and the
libelant is thereforeentitled to a decreefor $22,871.50,with inter-
est from June1, 1880, andcosts.

THE HADJI.

(Oirouit Court, S. D. NewYork. July 1. 1884.)

1. CoMMON CARRIERS-BILL OF LADING-NEGLTGENCE-RELEASE OF RESPONSI-
BILITY AGAINST INSURABLE DAMAGE.

If a conditionin a bill of lading,relievingthe carrierfrom liability for" any
�d�a�m�a�~�e thatcanbe insuredagainst,"is to receiveanunqualifiedconstruction,
and bedeemedto includea lossarisingfrom the negligenceof the carrier, it is
obnoxiousto public policy, andthercforevoid.

2. SAME-PUBLIC POLICY.
Public policy demandsthat the right of the shipper to absolutesecurity

againstthencgligenceof the carrier.andof aU personsengagedin plJrforming
his duty. shall not be taken awayby any arrangementor agreementbetween
thepartiesto the service.

S. BAME-IMPI,IED RELEASE.
Thesamereasonsthatforbid the recognitionof an expresscontractbetween

thecan:ierand the shipper,exemptingthe former from liability for his own
negligence,forbid a contract betweenthem which is designedto work the
sameresult. That which cannotbedonedirectly, will not bepermittedto be
doneindirectly.

L 8AME-THlc OBJECnONDEFINED.
Theobjectiontáoa condition releasingthe carrierfrom liability for an insur-

abledamagelies in its tendencyto imposeupon the shipperthe burdenof pro-
tecting himself againsta risk which it is the carrier'sduty to assume,and
which the law will not permit him to evade' It is better that the carrier
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shouldbe paid a higherfreight, consequent.uponhis insuringhimselfagainst
damageto which his own negligencemaycontribute,thanthat he should be
given immunity by the shipper.

In Admiralty.
Sidney Chubb, for libelant.
Butler, Stillman d' Ilubbwd, for claimant.
WALLACE, J. Theproofsshowsatisfactorilythatthelibelant'smer-

chandisewas injured by the sea-waterwhich enteredthe hold of the
Hadji throughthe seamsof the ballast-tanks,owing to the faulty con-
structionof the tank. The top of the tankwasnot madesufficiently
rigid; its motion removedthe head of the rivets which fastenedthe
seamsbetweenthe severalplates of iron forming the top, and the
water from the tank enteredby the openedseams. The goodswere
shippedundera bill of lading containingvariousrestrictionsof lia-
bility on the part of the carrier,amongwhichwas the following: "No
damagethat can be insured against will be paid for." Insurance
waseffectedby the libelant in two marine insurancecompanies,and
beforethe libel hereinwas filed the insurerspaid to libelantstheloss
arising from the injury to the goods.
If the condition relieving the carrier from liability for "any dam-

agethat can be insured against," is to receive an unqualified con-
struction,andbe deemedto include a loss arising by the negligence
of the carrier,it is obnoxiousto public policy, and thereforevoid, ac-
cording to the authoritieswhich arecontrollinguponthis court. The
law, as terselystatedin Nay, Max. p. 92, "If a carrier would refuse

_to carryunlesspromiseweremadeto him that he shall not be charged
with any miscarriage,that promiseis void," is the rule of the federa'!
courts. He may stipulate,however,for sucha reasonablemodifica-
tion of his common-lawliability as is not inconsistentwith his essen-
tial dutiesto the public; he may absolvehimself from responsibilty
as an insureragainstaccidentor misfortune; but he cannotexempt
himself froni the consequenceof his own negligenceor that of his
employes. Public policy demandsthat the right of the shipper to
absolutesecnrityagainstthe negligenceof thecarrier,andof all per-
sonsengagedin performinghis duty, shall not be takenawayby any
arrangementor agreementbetweenthe partiesto the service. York
00. v. Central R. Co. 3 Wall. 107; Railroad Co. v. Lockwood, 17Wall.
-357; Bank of Kentucky v. Express Co. 93 U. S. 174. The same
reasonsthat forbid therecognitionof anexpresscontractbetweenthe
carrierand the shipper,exemptingthe former from liability for his
oWn negligence,forbid a contractbetweenthem which is designedto
work out the sameresult. That which cannotbe donedirectly, will
not be permittedto be doneindirectly. If the carrier may refnseto
carry unlessthe shipperwill look to someotherpartyin caseof mis-
carriage,the result is the same,and the consequencesto the public
are the same,as though he refusedto carry at all, unlessupon his

own termsas to liability.
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In this view it is quite immaterial,undersucha stipulationas is
containedin the bill of lading, whether the shipperscan or cannot
obtain insurancewhich will protect from loss by the carrier'snegli-
gence,or whether the libelants actually did obtain such insurance.
It sufficesthat the carriercannotdivest himself of his own responsi-
bilityfor negligence by requiring the shipper to protect himself
againstit; andthat an agreementhavingthis operationis void.

Authoritiesare cited holding that the carrier may, by stipulation
in his contract,reserveto himself the benefitof any insurancewhich
the shippermay have effected upon the goods; and thus, although
the loss might arise from his miscondu0t,may securethe indemnity
takenby the shipper. TheseautllOrjties fall shortof the point. It
is orie thing to sanctiona contractby which a carrier is permittedto
indemnify himself againstloss out of a fund which the shipper has
receivedor may receiveon accountof the loss, and anotherto sanc-
tion onewhich requiresthe shipper to obtain sucha fund asa con-
dition of thecarrier'sundertaking,or which absolvesthecarrier from
liability in defaultof obtainingthe fund.

Rintoul v. New York Cent.R. Co. 17 FED. REP.905,wasa decision
of this court. The bill of ladingcontaineda clauseproviding that in
caseof lossor damageto the propertytransported,wherebyanylegal
liability might be incurred,the carriershouldhavethe full benefit of
any insurancethat might have beeneffectedon the propertyby the
shipper. The learned judgewho decidedthat caseplacedthe right
of the carrier to enforcesucha stipulationupon the groundthat the
shipperwas under no obligation to insure,and the stipulationwas
not, therefore,one in effect to exemptthecarrier from liability. He
states: "If it was a part of the bill of lading that the ownermust
insurefor the benefit of the canier,suchconditionwould be unfair."
This observationapplies to the contractwhich wassustainedin the
caseof PhcenixIns. Co. v. Erie &; WesternT. Co. 10 Biss. 18; and
in the caseof Carstairs v. Mechanics' &; Tmde'rs' IllS. Co. 18 FED.
REP. 473, wherea similar stipulationwasheld valid.
It is true, asall thesecasesassume,that a commoncarrier may

makea valid contractof insurancefor protectionagainstthe conseá
quencesof his own negligence. He is under no higher obligations
towardsthe insurer not to be careless,than is any other party who
desiresinsurance;andoneof the principal objectscontemplatedby
the contractof insuranceis theprotectionagainstloss to theassured,
of which the primary causemay be his negligence,'orthat �o�f�h�i�~
agents. Ang. Ins. ¤ 125. This beingso, it doesnot'seemunreason-
able to hold theshipperto the contracthe hasseenfit to makewith
the carrier. But it is quiteanotherthing to permit it carrier to COmá
pel the shipper,as a condition for the transportationof his goods,
to enterinto an independentcontractwith a third party for the �c�a�~
rier's benefit. in order that the latter may escapeloss arising from
his own conduct. It may be that, when the carrier insureshimself,
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hewill chargetheshippera higherprice for carryinghis goods,while,
if the shipperagreesto insurefor the carrier'sbenefit,he may get a
lowerrate from the carrier; but the objectionto the condition lies in
its tendencyto imposeuponthe shipperthe burdenof protectinghim-
self against a risk which it is the carrier's duty to assume,and
which the law will not permit bim to evade. The only effect that
can be given to the stipulationhere is by construingit as exempting
the claimantsfrom liability for any damagethat the shippercould
insureagainst,not arising from the carrier'sown negligence,(Yale
Co. v. Central R. R. 3 Wall. 107; Bank of Kentuckyv. AdamsExp.
00. 93 U. S. 174;) and in the courts of this state,whereit is held
that carriersmay, by expresscontract,exempt themselvesfrom lia-
bility arising from their own negligence,the rule is that when the
generalwords may operatewithout including the negligenceof the
carrier or his servants,it will not be presumedthat it wasintended
to include such negligencein the exemption. Wells v. SteamNav.
Co. 8 N. Y. 375; Steinweigv. Erie Ry. 00.43N. Y. 128.

In the caseof Mynard v. Syracuse,etc., R. Co. 71 N. Y. 180, the
contractreleasedthe carrierfrom "all claimson accountof anydam-
age or injury to the property,from whatsoevercausearising." But
it was held that theexemptiondid not includean injury arisingfrom
the carrier'snegligence.

It is the first duty of a commoncarrier by water to providea ves-
sel tight, stanch, and fit for the employmentfor which he holds it
out to the public. Ang. Car. ¤ 173. The breachof this duty is the
personaldefault of the vessel-owner. Lyon v. Mells, 5 East,428.
The loss sustainedby the libelants,therefore,arosefrom thecarrier's.
ownnegligence. '

The otherpoints urged by the appellantsas a defenseto the ac-
tionarenot of sufficient merit to requireconsideration.

The decreeof the district court is affirmed, with interestand �c�o�s�t�s�~

THE EXILE, Rer Tackle,etc.

(Di,trict Court, D. New Jersey. July 5, 1884.)

I. LIBEL FOR WAGES-8AILOR-8HIPPINGARTICLES-CONTRACT.
After a sailor has put his nameto theshippingarticlesthe court must reo.

gardthe termsof thosearticles as the contractfinally enteredinto by thepar-
ties;

2.8A.HE'-8IGNING IN PRESENCJll OF BRITISH CONSUL-!NFJIlRENCE-EsTOPPEL.
When it appearsthat a sailorsignedthe shippingarticles in the presenceof'

the British consul at Bordeaux,in the absenceof proof to the contraryoue
mustassumethat theconsul took painsto explainto him the nature,purpose,
and effect of the agreement. The sailOl'cannot aftprwardsabsolvehimself
from the performanceof the duties undertakenby him, by allegingthat he-
did !lot understandwhat he agreedto.


