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its prompt administration, as the remedy in equity." Oel-richs v.
Spain,15 Wall. 211,228.
On the face of the bill it is not "plain" the plaintiff could success-

fully maintain an action of ejectment against the defendant, if he
should, as he probably would, deny his possession. On the contrary,
it is quite plain the defendant would have the verdict on that issue.
Demurrer overruled.

LIGGETT & MYER TOBACCO Co. v. HYNES.

'District (Jourt, W. D. May Term, 1884.)

1. TRADE-MARX-INFRINGEMENT.
In a case where it is claimed that a trade-mark has been infringed, to consti-

tute an infringement it is not necessary that the device complained of should
be afac simileof the devicd of complainants. There may be an infringement
without exact similarity.

2. SAME-RESEMBJ,ANCE.
Two trade-marks are substantially the same in legal contemplation, if tlle

resemblance is such as to deceive an ordinary purchaser, giving such attention
to the same as such a purchaser usually gives, and to cause him to purchase
the one supposing it to be the other.

3. SAME-LIABII,ITY TO DECEIVE.
The resemblance need not be such as would deceive persons seeing the two

trade-marks placed side by side, or as would deceive experts.
4. SAME-INTENTION 'TO DECEIVE.

There may be an infringement without a specific intent to deceive the pub-
lic. If the effect of the device, when considered alone or in connection with
the shape, size, cbaracter, and appearance of the article upon which it is placed,
is to deceive, the party adopting it must he held to have intended deception;
as every man is held to have intended the necessary, natural, and probaLle
consequences of his own acts.

This is a bill in equity, brought here on account of citizenship of
the respective parties, to perpetually restrain the defendant from
using the mark attached to complainant's exhibit, "Robert S. Hynes'
Plug Tobacco," on plug tobacco, complainants claiming to have an
established right to the use of the mark of a. "star" affixed to plugs
of tobacco as a trade-mark, and complainant's mark is shown on
complainant's exhibit, "Liggett &Myer's Plug Tobacco." Specimens
or samples of both the complainant's and defendant's goods are pro-
duced in court and offered in evidence; also wood engraving of the
same in the brief of the complainant.

Paul Bakewell,for complainant.
Clendenninget Sandels,for defendant.
PARKER, J. The law is well settled that a party who has appro-

priated a particular trade-mark to distinguish his goods from other
similar goods has a right or property in it which entitles him to its
exclusive use, and that this right is of Buch a nature that equity will
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protectit by injunction from innovation. IIostetter v. Va.n Winkle,
1 Dill. 329. The leading principle upon which the law of trade-
mark is based,is that the honest,skillful, and industriousmanufac-
turer, or enterprisingmerchant,who has producedor brought into
the market an article of use or consumptionthat has found favor
with the people,and who, by affixing to it somename,mark, device,
or symbol which servesto distinguishit as his, and to distinguishit
from all others,hasfurnishedhis individual guarantyand assurance
of the quality and integrity of themanufacture,shall receivethe first
rewardof his honesty,skill, industry, or enterprise,and shall in no
mannerand to no extent be deprived of the sameby another,who
to that end appropriatesand appliesto his productionthe same,or a
colorable imitation of the samename,mark, device, or symbol, so
that the public areor maybe deceivedor misled into the purchaseof
the productionsof the one, supposingthem to be thoseof the other.
(l Wait, Act. & DeI. 23, and authoritiestherecited.

The question to be consideredin this caseis whetherthe conduct
of the defendantamountsto an infringementof the plaintiff's trade-
mark, or an injury to his legal or equitablerights. As was well re-
marked by the Kentucky court of appealsin the case of Avery v.
Mickle,' "The objectof the trade-marklaw is to prevent one person
from selling his goodsas thoseof another,to the injury of the latter
and of the public." It grew out of the philosophy of the general
rnle that everyman should so use his own property and rights as
not to injure the propertyor rights of another,unlesssomepriority
of right or emergencyexists to justify a necessarilydifferent manner
of use.
It is true, in this case,that the trade-markuponthe tobaccoof de-

fendantis not a lac simile of that upon the tobaccoof plaintiff. If it
was, it would, of course,be an infringement. They are not exactly
similar. But to constitutean infringement exact similarity is not
required;. there may be an infringement without it. The supreme
court of the United Statesin GorhamCo. v. White,14 Wall. 511, de-
clares: "Two trade-marksare substantiallythe samein legalcontem-
plation if the resemblanceis such as to deceivean ordinary pur-
chaser,"-givingsuch attention to the same as such a purchaser
usually gives, and to causehim to purchasethe one supposingit to
be the other. The samecourt,in McLeanv. Fleming, 96 U. S. 255,
says: "Wherethe similarity is sufficient to conveya falseimpression
to the public mind, andis of a characterto misleadanddeceivetheor-
dinarypurchaserin the exerciseof ordinarycareandcautionin such
matters,it is sufficient to give the injured party a right to redress."
Nor needthe resemblancebesuchaswould deceivepersonsseeingthe
two trade-marksplacedside by side,(Manuj'g Co. v. Tra,iner, 101 U.
S. 64,) or such as would deceiveexperts,persons,becauseof their
peculiarknowledgefrom their beingwholesaleor retail dealers,or in
any otherway specially conversantwith the trade-marksimulated.
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But the trades-manbrings his privilege of using a particulartrade-
mark under the protectionof equity if he proves,or it is apparentor
manifestto the court by inspection,that the representationemployed
bearssucha resemblanceto his as to be calculatedto mislead the
public generally,who are purchasersof the article, to makeit pass
with themfor the onesold by him. If the indicia or signsusedtend
to that result, the party aggrievedwill be entitled to an injunction.

This principle is sustainedby the casesabovereferredto; by Wal-
ton v. Crowley, 3 Blatchf. 440; 2 Story, Eg. JUl'. 951; 2 Kent,
Comm, 453; anda long and unbrokenline of authorities,American
andEnglish.

The differencein the trade-marksof the plaintiff and defendant,in
this case,would, perhaps,be at oncedetectedby the intelligent user
of tobacco, for his favorite brand, just as the man of luxuri-
ous tasteswould discernhis favorite brandof champagne. But the
plaintiff is entitled to protectionif the trade-markof defendantwould
deceivethe ordinarypurchaser,purchasingas such personsordina-
rily do. In this connectionwe must not lose sightof the characterof
the article, the use to which it is put, the kind of peoplewho ask
for it, and the mannerin which they usually order it.

Thereis no proof in this case,coming from living witnesses,that
the defendantadoptedthetrade-markcomplainedof with the specific
intent of selling his tobaccoas the tobaccoof plaintiff, or that he ex-
pectedto deceivethe public. But if it is apparentto the court from
an inspectionof the two articles,or the conrt is able to see by such
inspection,that plaintiff's trade-markis so simula,tedas probablyto
deceivecustomersor patronsof his tradeor business,there is good
ground for the court to enjoin. Filley v. Fassett, 44 Mo. 173. If
the effect of the simulatedtrade-markis to deceivethe public int(J
the belief that the article uponwhich it is placedis the article of soma
othermanufacturer,then it is a deception,whether it was the act-
ual intentionof the personusing the simulatedtrade-markto deceive
or not, as the principle of law appliesthat personsare held to have
intendedthe necessary,natural,and probableconsequencesof their
acts.

.In looking at the trade-markto seewhetherit is so far an imita-
tion of anotheras to deceiveordinarycustomersexercisingordinary
carewhen purchasing,we must not look at the devicealone, but we
must alsoexaminethe article upon which it is placed,and if thereis
a resemblancein it to anotherarticle bearingthe trade-markthat is
claimedto havebeeninfringed,andif this resemblance,whenblended
with the appearanceof the device,hasa tendencyto deceivethe or-
dinary public into the belief that they are buying the otherarticle,
then the very natureof the article becomespotentialevidence'in the
-.Jaseto showa purposeto deceive.

In this case,if the deviceof defendantwas upon a plug of tobacco
different in shapefrom that of. complainant,the chanceof deception
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would be so slight that no court could find from the appearanceof
the two designsthat the ordinary public would be deceived. Now,
while there is no trade-markin the shapeof the plugs of tobaccoof
complainant,and consequentlythe defendantcould make his pIngs
in any shapehe pleased,without beingguilty of an infringement,yet
when he makeshis plugs in sucha way as to give them the general
appearanceof complainant's,a,nd puts on them a device of such a
character,and of suchshapeand appearance,as that the customer
generally,when he seesthe shapeand appearanceof the plug, and
the deviceon it, will be deceivedinto the belief that it is complain-
ant'stobaccothat he is buying, thereis a stateof casepresentedby
blendingthe size, nature,structure,and appearanceof the plug with
the devicewhich would not exist if we viewed eitherthe plug of to-
baccoor the deviceseparately.

Taking this as the true rule, and applying it in this case, I am
forced to the conclusionthat the ordinarymassof purchaserswould
bedeceived,afterpayingordinaryattentionwhenpurchasing,into the
belief that they werebuying the tobaccoof complainant,when in fact
they were getting the tobaccoof the defendant. Ordinarycare,in
this connection,meansthe care that men ordinarily exercisewhen
buying chewingtobacco.

Entertainingthis view of the case,I think complainantis entitled
to an injunction enjoiningdefendantfrom using the deviceadopted
by himi and it will be so ordered.

SHEERER, Guardian,v. MANHATTAN LIFE INs. CO.l

(Oircuit Oourt, D. Kentucky. July 15, 1884.)

1. INSURANCE-CONSTRUCTIONOF POLICY-" ON OR BEFORE."
Wherean insurancepolicycontainsa stipulationthat the policy sllal! deter-

mine if the premiumis not paid"on or beforethe day" fixed, andby a sepa-
rate instrument,deliveredsimultaneouslywith the policy, and for the same
consideration,the companyagrees,after the paJ'montof three annualpremi-
ums, to issuea paid-uppolicy for a proportionateamount on the surrenderof
the policy to the company"on or beforeit shall expireby thenon-paymentof
the fourth or anysubsequentannualpremium," thestipulationandagreement
should beread togetherasonecontract,and the word "on" in the contract
shouldbe construedto meanthe instantof the expirationof the policy.

2. SAME-PAID-UP POLICY.
In sucha casethetime of the surrenderof the policy is of the essenceof the

contract,andthe insured is not entitled to a paid-up policy on the surrender
of the original policy after it has expired by non-payment.of a premium

Formeropinion in this case,16 l<'ED. REP. 720,modified.

In Equity.

1 Reportedby Geo. Du Itelle, Asst. U. S. Atty.


