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rendermust be made? If we consideredthe subject-matterof this
contract,and thecircumstancesunderwhich this andotherinsurance
companiesdo business,we feel constrainedto give defendanta strict
constructionof this agreement,even though it may be a hardship
uponcomplainants,who are infants.

Theoverwhelmingweightof authorityif> againstthecourt in Mont-
gomeryv. Phrenix Mutual Life Ins. Co. Most of thesedecisionshave
beendeliveredsince that opinion, and someof them since the over-
ruling of the demurrer. SeeAtty. Gen. v. ContinentalIns. Co. 93 N.
Y. 74; Hudsonv. Kni.ckerbockerLife Ins. Co. 28 N. J. Eq. 168; Bus-
sing'sEx'r v. Union Mut. Life Ins. Co. 34 Ohio St. 222; S. C. 8 Ins.
Law J. 218; Universal Life Ins. Co. v. Whitehead,58 Miss. 222; S.
O. 10 Ins. Law J. 337; Coffeyv. �U�n�i�v�e�r�.�~�a�l Life Ins. Co. 10 Ins. Law
J. 525; Smithv. Nat. Life Ins. Co. 13 Ins. Law J. 330.

The bill shouldbe dis'missed,with costs.

MATTHEWS, Jllstice. I concur fully in the reasoningand concluá
sion of this opinion. The languageof the contract,it seemsto me,
is too plain for interpretation,and its legal effect is to limit theright
of the assuredor his representativesto a paid.uppolicy to the time
during which the original policy is in force, including the momentat
which it would expire by non-paymentof premium. The natureof
the contractis suchthat time must be deemedof its essence.

BISCHOF'FSHEIM v. BALTZER and another.

(Oircuit Court, S. D. New York. July 17,1884.)'

1. SALE BY AGENT TO PRINCIPAL-WORTHLESSBONDS OF A STATE.
If an a.gent,in responseto his principal'sorder to purchasefor him certain

bonds,purchasessuchfrom himself (he havingreceivedthemin part payment
on an individual contract for the delivery of iron) and chargeshis principal
with themthus: .. To bot. $100,0006percent.North Oarol. Bonds,$63,125,"-
retaining them in his own possessionandmanifestingactsof ownershipconá
cerning them, in the event of the bonds being subsequentlydeclaredvoid by
the highest court in North Oarolina,the loss should fall on the agent,even
thoughhe hadno intention to defraud.

2. SAME-PAHTNERSHIP-OHOSEm ACTION-SURVIVOR.
Upon thedeceaseof olle copartner,all the personalestateandassetsof the

firm, including debts andchosesin action, surviveto the partncr still living.
3. SAME-CONFIDENCE-EQUITY.

Whenthe relationsof partieshavebeenof peculiarlygreat personalconfi-
dence,it is properto resort to equity in caseof the discoveryof an abuseof it.
The proprietyof the jurisdiction is as greatwhen the account is openedfor
affordingrelief asit would be if the accounthadbeenleft open.

In Equity.
J08ephI-I.. Choate,for orator.
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Oharles M. Da Oosta, for defendants.
WHEELER, J. The orator and Louis RaphaelBischoffsheim,since

deceased,were merchantsand bankersdoing businessin partner-
ship in London. The defendantswere partnersdoing like business
in New York, andwere confidentialcorrespondentsandagentsof the
orator'sfirm. The legislatureof the stateof North Carolinapassed
ltn act for the issueof bondsin aid of the ChathamRailroadCom-
panyin that state,againstwhich the statewassecuredby mortgage
of the road. The defendantsand Schepeler& Co. furnishediron for
the road,for which theywere securedby depositof statebondsin the
ContinentalNational Bank. The defendantswere directed to buy
$100,000in amount of thesebondsfor the orator'sfirm, and they
chargedthat firm in accountcurrentof their dealings,on November
21, 1868,with $63,125,the price of that amountof bonds,and re-
porteda purchaseat that price. Thesebondshave been adjudged
by the highest court of the state to be wholly unconstitutionaland
void. Galloway v. Jenkins, 63 N. C. 147. The account,amounting
to severalmillions, was adjustedwith this item in it, and the bonds
were left in the handsof the defendantsfor the orator'sfirm. In
1873 the defendantsbrought an action at law against the railroad
company,whosename had been changedto the Raleigh& Augusta
Air-line Railroad Company,to recover the price of the iron for the
benefitof theoratorand themselves,andfailed, so far as is apparent,
becausetheir remedy,if any,wasin equity; andin 1878they brought
a suit in equity to reach the propertythrough the mortgageto the
stateof North Carolina,and in that suit theyusedthe orator'sbonds
as their own, with otherbondsof theirs, for the benefit of the orator
with themselves,and they chargedthe oratorwith a part of the ex-
pensesof thesesuits,which werepaid. Neither theorator'sfirm nor
the orator, as survivor, was informed of the interest of the defend-
antsin the bondsat any time until after the suit in equity was com-
mencedby the defendants;but they supposedthat the defendants
had boughtthe bondsof othersexpresslyfor them,and had paid for
the bondstheamountchargedto themas the price of the bonds,and
they do not appearto have beforeunderstoodthe preciseground of
the infirmity of the bonds. This suit is brought by the orator, as
survivor, to setasidethe transaction,rectify the account,and recover
the amountwhich would bedue. It is resisteduponthe groundthat
the remedy,if any, is at law and not in equity; that the next of kin
or personalrepresentativesof the deceasedpartnershouldhavebeen
made partiesto the suit; and that the orator is not entitled to any
recoveryor relief.

It may be that the oratorwould haveIt remedyat law if entitled
to relief here,but that is not decisive. The remedytheremaynot be
so completeor convenient. Jurisdiction in equity is not understood
astakenawayby the statute,but asrestrainedmerelywithin its usual
limits. Boyce's Ex'rs v. Grundy, 6 Pet. 210j Tayloe v. Merchants'
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Ins. 00. 9 How. 390; Jonesv. Bolles, 9 Wall. 364. The bill states
that the priceof thesebondswas chargedin accounts. The acconnt5J
producedin evidenceshowlarge transactionsby the defendantsfor
the orator'sfirm in the saleof governmentbonds,gold, and stocks,
at the time of this transaction,the proceedsof which are credited
againstthis andothercharges. If this item should �b�~ takenout, the
whole account would be disturbed. There is not probably much
doubt but that a bill in equity would lie for the adjustmentof this
account if it was open. 1 Story, Eq. ¤ 462. The relation of the
partieswas one of peculiarly great personalconfidence,such as is
therementionedas a reasonfor resorting to eq1llty. The propriety
of the jurisdiction is asgreatwhen the accountis openedfor afford-
ing relief as it would be if the account had been left open. The
controversymay be narrowedto this item, but that does not alter
the natureof the caseinvolving the whole to reachthe ultimate bal-
ance. Brookmanv. Rothschild,3 Sim. 153.

Upon the deceaseof the other partnerall the personalestateand
assets,including debtsand chasesin action, survived to the orator.
This would carry to him all right to thesebonds,and to the balance
dueon theaccount,if the purchaseof the bondsshouldbe rescinded.
The right of the next of kin or personalrepresentativewonld extend
only to the shareof thedeceasedin the ultimate balance. The right
of electionto rescind,aswell as the right to pursueany othercourse
to ascertainand collect the assets,would seemto belongto him and
not to them. Colly. Partn. (Wood's Ed.) ¤ 796, note.

In Scholefieldv. Heafield, 7 Sim. 667, the real estateof the de-
ceasedpartnerappearsto have been involved, which was a reason
for joining the next of kin, and suchseparaterights appeal'to have
beeninvolved in someother cases. Here there is no separateright
of thedeceasedpartner. Thewhole belongedto the partnership,and
the orator is investedwith it.

What the interestof the defendantswas in the bondsis thesubject
of some debate. Schepeler& Uo. had or claimed to have some ar-
rangementwith anagentfor the railroadcompanyto furnish the iron.
Fromtheanswerit appearsthat the defendantswereto providefunds
to pay for the iron, which they did. By the terms of the contract,
underwhich the bondswere depositedin bank, on the presentation
of a warehousereceiptor ship delivery order for any lot of the iron,
a joint orderwas to begiven for the deliveryto defendantsandSchep-
eler & Co. of so manyof thebondsat the then marketpriceas would
equal the sum payablefor the iron. The defendantspresentedre-
ceiptsor ordersfor a lot of the iron, andreceiveda joint orderfor 250
bonds,of $1,000each,thedeliveryof which to themtheyacknowledged
November11, 1868,to sell at marketprice to pay for their deliveries
of the iron. No interestof Schepeler& Co. in thebondsappearsor is
claimed. The iron amountedto $167,098.73;the bonds,at market
price,to somewhatless. Theil' interest,therefore,wasthatof pledgees
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for sale,but to an amountequal to the value of the bonds,and they
were substantiallyownersof the bonds.

The extent to which they actedon their own discretionas agents,
or under thedirection of theorator'sfirm asprincipals,is also some-
what questioned. Severalcommunicationshad passedabout these
bonds,and the price and time of payment. The defendantssent
information that the price would be about65 per cent. for $100,000,
cash,and askedif theyshouldbuy at any time beforerevocation,and
send the bonds. They were answeredaffirmatively, but not to send
the bonds. This directionwas kept in force; the officers and agents
of the railroad companyagreedto a sale at 64f per cent. A pur-
chaseat that price was reported,the chargemadefor the price, and
the bonds kept, the difference in amount being an equalizationof
interest.

The orator'sfirm did not so direct as to leavethe defendantswith-
out agencyin the transactionof the business. Theyunderstood,and
had the right to understand,that the defendantswereactingfor them
without anyadverseinterest. The defendantswere in reality sellers,
while they assumedto act for the purchasers. Their charge was,
"To bot. $100,0006 % North Carol. Bonds, $63,125." This was a
chargeas for moneypaid for theorator'sfirm to purchasethe bonds,
insteadof, as the'fact was, for bondssold to the orator'sfirm. The
bondswere not poor from the insolvencyof the stateof North Caro-
lina; they were the result of unconstitutionallegislation,-notthe
bond or obligation of the stateat all, nor recognizedas such by any
departmentof the state., The defendantsdid not know that the
bondswerevoid. Theysupposedthemto begood,andwerenot blam-
able for not knowing that they were bad. They were declaredvoid
by a divided court,but the proceedingin which thedecisionwas made
directly affected the bonds,and was as fatal to them as the most
glaring defect. This result becameknown in North Carolina and
New York soonafter this transaction.

Theorator'sfirm did not getwhatwasbought. Theyboughtbonds
as binding obligationsof the state; what they got containedno obli-
gation, and were not bondsof the state. Tbey were like counterfeit
notesor bills; the supposedmakerwas not holden. The subjectof
the saledid not exist, and therecould be no valid and binding sale.
This is elementary. 2 Kent, Comm. 468. Had the orator's firm
knownthat thedefendantswerethe sellers,andlearnedthat thebonds
werevoid when the defendantsdid, there seemsto be no doubt but
that thetransactionmight thenhavebeenrepudiatedby them. But
as they were left by the defendantsto supposethe transactionwas,
therewas no way open to themfor avoiding it as to the defendants.
As the transactionin fact was, a chargeof the bonds as sold would
havefailed; as thetransactionwas left to appearto them,the charge
for moneypaid for the bonds would be valid. Further,had these
bondsbeenall that theyweresupposedto be,the defendantscould not


