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(Virtuit Court, S. D. New York. July 15,1884.)
: . .

1.hDlI:RAL COURTS-'"OOSTS WHEN" No JURISDICTION" ADJUDGED.
The rule is uniform in the federal courts that where the case is one of which

the court has no jurisdietion, the duty of the court is to dismiss it upon that
ground, and without costs.

2. SAME-REVISED STATUTES OF THE UNITED STATES.
t The provisions of the Revised Statutes of the United States have made no
change in the pre-eXisting laws upon the subject of costs; and the cases of
U.S. v. 'l.'readwelt, 15 FED. REp. lii:l2, and Cooperv. NewHaven6team-boatCo.
18 FED. BEP. 588, so far as they intimate the contrary view, are disapproved.

S. SAME-CASE STATED.
The court below having dismissed the complaint because the case disclosed

by it was one of whieh the court had no jurisdiction, it was error to award the
defendant a judgment for costs.

At Law.
Brodhead,King cf: Voorhees,for complainant.
Edward Fitch, for defendant.
WALLACE, J.This writ of error is brought to review a judgment

of the district court for the SouthAm district of New York in favor
of the defendant for costs, and sustaining his demurrer to the plain-
tiff's complaint. The court below held that upon the case made by
the complaint the court did not have jurisdiction of the subject of the
action. For reasons which were apnounced Orally at the hearing of
the writ of error, no doubt is entertained that the district court cor-
rectly determined that the action was not one of which it had juris-
diction, but the question remains whether it was not error to order a
judgment for the defend¥t awal'ding costs against the plaintiff.
The rule is uniform in the fedeml courts that where the case is one

of which the court has no jurisdiction, the duty of the court is to dis-
miss it upon that ground, and without costs.. v. Rangely,
2 Wood. & M. 417; McIver v. Wattles, 9 Wheat. 650; Strader v.
Graham,18 How. 602; The McDonald, 4 Blatchf. 477; The Mayor
v. Cooper, 6 Wall. 247; Gaylordsv. Kelshaw,lWall. 83; Hornthal
v. The Collector, 9 Wall. 560. The reason of 'the rule is stated by
Mr. Justice SWAYNE in The Mayor v. Cooperas follows :
" The eonrtheld that it had no jurisdiction of the case, and yet gave a judg-

ment for the costs of the motion, and ordered that an execution should issue
to collect them. This was clearly erroneous. If there were no jurisdiction.
there was no power to do anything but to strike the caSe from. the docket."
And in Burnhamv. Rangely,WOODBURY, J., after citing decisions

in various state courts sustaining the general rule, says:
" These generally proceed on the ground that the court has no jurisdiction

to award costs any more than to <tward damages, or any other relief on the
merits" wI;wn,the case is not legally before them,"
In Hunt v. Inhab. of Hanover, 8 Mete, 346, DEWEY, J., repudiates

the distinction which has sometimes been suggested, that nOco6ts are
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to be allowed in plain andobviousácasesof want of jurisdiction, but
should when the qnestionof jurisdiction is one of doubt
anduncertainty; characterizingit as too shadowyanduncertainfor
a rule of practicalapplication.and as unsoundin principle.

Many respectableauthoritiesarefound to the contrary,and assert
that inasmuchasthe conrt mustdeterminewhetherit hasauthority
to entertaina particnlarcontroversy,it has, to that extent,jurisdic-
tion overthe partiesand the subject-matter;its decisionis a judicial
act; and,as an incident of the power to decide.it hasthe power to
awardcosts. It will not be usefulto cite them,becausethe law of the
federal courts is decisivehere.

The learneddistrict judgewho decidedthis case,in opinions de-
livered by him in U. S. v. TTeadwcll,15 FED. REP. 532, and Cooper
v. New Haven Steam-boatCo. 18 FED. REP. 588, suggeststhat the
provisionsof the RevisedStatutesof the United Stateshavechanged
the pre-existinglaw so that now costsare to be allowed to the pre.
vailing party in all caseswherethereis not an expresssiatutoryproá
vision to the contrary; and thereforethat the federalcourtsare not
now to refusecostswhen they dismisscasesfor want of jurisdiction.
Oneof the sectionsof the RevisedStatutesto which he refersis 914,
which wasoriginally enactedin 1872,conformingthe practicein the
federal courts in common-lawactions asnear as may be to that of
the state courts. This sectiongoesno further than to prescribea
generalrule regulating practiceand procedurein the federalcourts,
in theabsenceof anylegislationby congressnpon the subject. Wear
v. Mayer, 6 FED. REP. 660. It speaksonly when the otherstatutes
of the United Statesare silent. Peasleev. Haberstro, 15 Blatchf.
472. It hasno applicationto the subjectof costs,becausethat subá
ject is coveredby otherprovisionsof the federal laws. Moreover,it
only applies to casesof which the federal courts have jurisdiction.
It doesnot createor extendjurisdiction, but regulatesthe procedure
in caseswhich the federalcourtsare authorizedto entertainandde-
cide.

The otherprovisionsof the RevisedStatutes,which it is suggested
havechangedthepre-existinglaw as to costs,are thosefounel in sec.
tions 823 and 983. Thesesectionsdeal with the subjectof costsin
suits in equityand admiralty, as well asat commonlaw; andif it is
true that they require the courts in all casesto award costs to the
prevailingpartywhenthereare no expressstatutoryprovisionsother-
wise, they makea startling innovationupon the law as it previously
existed,anel introducea radical change. There are no expressstat-
utory provisionswhich authorizea disallowanceof coststo the pre-
vailing party in the large class of casesin equity and admiralty,
where,in the exerciseof judicial discretion,it has been the rule to
disallow them, and sometimesto award costsagainst the prevailing
party. In equity and admiralty, the essentialmerits and justice of
the contention,rather than the result of the litigation, have always
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oontrolledthe judicial discretionin adjudgingcosts. Thesesections
reproduceprovisionsof the act of July 26, 1853,entitled "An act to
regulatethe feesandcoststo be allowed clerks,marshals,and attor-
neysof the circuit and district courts of the United States,andfor
other purposes." That act, by the first clause,prescribedthat "in
lieu of the compensationnow allowed lit lit ¥ the following and
no othercompensationshall be taxedand allowed." It then,by dis-
tinct clauses,enumeratedwhat fees were to be taxed in causesat
commonlaw, in admiralty, and in equity, for clerks, marshals,at-
torneys,and witnesses,and enactedthat suchfees,togetherwith cer-
tain specifieddisbursements,shouldbe included in and form part of
the judgmentagainstthe losing party "in caseswhere,by law, costs
are recoverablein favor of the prevailing party." The languageof
this act is reproducedin the abovesectionsof the RevisedStatutes

.without material change. Section 828 reproducesthe languageof
the first clauseof the act of 1853,but the words "in lieu.of the comá
pensationnow allowed," are omitted as manifestlyunnecessary,and
the words "exceptin casesotherwiseprovidedby law" areadded,be-
causein the Revisionthereare incorporatedseveralprovisionstaken
from otheractsof congressrespectingcostsin particularcases. Sec-
tion 823 dealsonly with the amountof compensationto be allowed.
Section983 reproducesthe languageof the clauseof the act of 1853,
which authorizescoststo be madea partof the judgmentagainstthe
losing party. This is the section which deals with the right to re-
covera judgmentfor costs,and it makesno changein the previous
law. It leavestheright whereit found it in the act of 1853,andau-
thorizesa judgmentfor costsagainstthe losingparty,"in caseswhere,
by law, costsarerecoverablein favorof theprevailingparty." Readá
ing sections823and 983 together,theyare not fairly susceptibleof a
constructionwhich changesthe pre-existinglaw. The intention to
make a radical changeis not to be implied in a revision; and if
thereis any fair room for doubt, the original actsmay be resortedto
in aid of interpretation. U. S. v. Bowen,100 U. S. 513. From
their first organizationto the time of the adoptionof the Revised
Statutes,andsince,the federal courts havealwaysassumedto exerá
cisethe powerof awardingcostsas incident to their power to decide
upon the rights of the parties.

In the very recent caseof Mansfield R. 00. v. Swan, 4 Sup. Ct.
Rep. 510, Mr. Jllstice MATTHEWS, in delivering the opinion of the
supremecourt, usedthe following language:

".As to costsin this courtthequestionis not coveredby anystatutorypro-
vision, andmustbesettledon othergrounds. By the long-establishedprac-
tice and universallyrecognizedrule of the common law, in actionsat Jaw,
theprevailingpartyis entitledto recovera judgmentfor costs; theexception
beingthat wherethereis no jurisdiction in thecourt to determinethe litiga-
tion, the causemustbedismissedfor that reason,andasthecourt canrender
no judgmentfor or againsteitherparty,it cannotrendera judgmentevenfor
costs."
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It must thereforebe held that it waserror in the court below to
rendera judgmentfor costsagainstthe plaintiff.

Following the precedentin the caseof The McDonald, 4 Blatchf.
477, the plaintiff in error,althoughhesucceedsin reversingthe judg-
mentof the court below, is not entitled to costshere.

The judgmentof the district court is reversed,and the casere-
mandedto that court,with directionsto dismissthesuitwithoutcosts
to eitherparty.

THE GRETNA GREEN.

(District Court, S. D. Ohio. 1883.)

1. NAVIGATION LAWS-INTERSTATE TRAFFIC.
The navigationlaws do not apply to thecaseof a vesselwhosetrips arecnn-

tined to pointsinsideonestateand haveno connectionwith any point outside
thatstate.

2. SAME-POWEUSOF COXGRESS-DISPOSITIONOF THE COURTS-OBITERDICTA.
Oongresshasthepowerto prescribethe law of the highwaysofar asmay be

necessaryto protect interstatecommerce,llUt no conrt will undertaketo ex-
pound the constitution,and declareincidental powers,unlessthe question is
directly presentedand the caseimperativelyrequiresit.

3. SAME-STEAMER-BARGESIN Tow-EFFECT IN LAW.
A steamerbeingsubjectto the navigationlaws, the mere fact that shetook

bargesin tow hasnothingto do with the propernavigationof the river.

At Law.
ChanningRichards,U. S. Dist. Atty., for plaintiff.
WiUiam H. J9nesand Moulton, Johnson<.& Levy, for defendant.
SAGE, J. This is an action to recover$200 penaltyupon eachof

thetwo countsof the petition for violation of section4492, Rev. St.
The allegationsof the first count are that on the twenty-first day of
September,1881,JohnC. Powers,the defendant,was soleowner of
the GretnaGreen,a steam-boatduly enrolledandlicensedunderthe
laws of the United States; that on that day she towed two barges,
carryinga largenumberof passengers,on the Ohio river, from Mays-
ville, Kentucky, to a point in Masoncounty, Kentucky, occupiedas
a "fair grounds,"and that the bargeswere not then and theresup-
plied with life-preservers,axes, buckets,etc., as prescribedby the
boardof supervisinginspectorsof steam-boatsunderthe laws of the
United States. The secondcount is for like penaltyfor towing the
bargesfrom "fair grounds"back to Maysville, the sameday. The
defendantdemurredon the ground that the navigation laws of the
United Stateswerenot applicableto thesebarges,inasmuchas they
werenot employedin interstatecommerce.

In the caseof Gibbonsv. Ogden,9 Wheat.1, the supremecourt of
the United Statesdecidedthat the power of congresscomprehends
navigation within the limits of every state in the Union, so far as


