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jeopardedby the substitutionof any other route. Besidesthis, S9
alreadystated,the defendantwas fully justified in believingthat the
merchandisewould be acceptedandcarriedwithin a reasonabletime
by the steam-shipcompany,and would reachits destinationmoreex-
peditiously by this route than any other. But for unforeseencir-
cumstances,which could not be anticipated,this expectationwould
have beenrealized. Furthermore,it can hardly be said that there
was any other practically availableroute. The defendantwas not,
therefore,in fault.

It mustnot beoverlookedthatthe questionhereis not (as in Rail-
road Co. v. ManuJ'g Co. 16 Wall. 318) whether the defendantre-
mainedliable underhis obligationsas can'ier to the dateof loss,but
whetherhe wasguilty of willful fault, and consequentlyforfeited the
exemptionsin the bill of lading, and thus becameresponsiblefor the
consequencesof the fire. That he wasnot guilty of suchfault seems
reasonablyclear.

Judgmentmust thereforebe enteredfor thedefendant.

McKENNAN, J., concurring.

BECKETT and anotherv. SHERIFF HARFORD Co.

(Oi1'cuit Oourt, D. Maryland. July 19, 1884.)

1. JURISDlCTTON-STATECOURT-FEDERALCOURT-CONFLICT-ARRESTOF UNITED
STATESMARSHAL BY STATE COURT PROCESS.

A statecourt hasno jurisdiction to interferewith a marshalof the United
Statesin his executionof the processof 1\ United Statescourt.

2. SAME-PROPERCOURSE TO BE PURSUED.
If, undera writ of replevin, the marshal,by virtue of the writ, seizesprop-

erty S11pposedto be that of the defendant,which, in reality, is the property01
another,it is not within the jurisdictionof the statecourt tC' arresthim for ex-
ecutingthe processof the United Statescourt, but the real owner must come
into the United Statescourt and by an ancillary processhavehis claim to the
propertydeterminedagainstthe plaintiff in the suit. in whosebehalf the pro-
cessof thecourt hasbeeuawarded.

a. OF THE REMEDY.
Thepartiesareto seektheir remedyin the court whoseofficer is alleged to

haveoffended,but he cannot be arrestedby any othercourt of concurrentju-
risdiction.

&. SAME-SEIZURE OF PROPERTY HELD UNDER PROCESSOF STATE COURT.
A court of the United Stateshas not jurisdiction to takeinto its possession

propertywhich has beenseizedand taken into the possessionof a statecourt
by any processof that court.

In the Matter of Habeas Corpus.
Blackiston et Blackiston, for petitioners.
Henry W. Archer and Archibald Sti.rling, Jr., for the sheriff ot

Harford county.
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BOND, J. On the fifteenth of July last J. O. Beckettand George
Peacockfiled their petition in this court askingto be relieved from
imprisolllIlent in the jail of Harford county, Maryland, where they
allegethey are illegally confinedby orderof the circuit court of that
county. They allege in their petition that at the time of their ar-
rest they wereengagedin executinga writ of replevin issuedout of
this court at the suit of H. K. & F. B. Thurber& Co., commanding
the marshalof the United States,of whom they were deputies,to re-
plevy anddeliver to the plaintiffs 3,000cansof tomatoesmentioned
in the writ of replevin, and that they are now held in custody for
performingtheir duty in pursuanceof that writ.

The sheriff of Harford countymakesreturn to the writ of habea3
corpus,in which he traversesno fact setout by thepetition for habeas
corpus,but justifies his holding of the petitionersby virtue of a writ
of attachmentissuedout of the chancerysideof the court of Harford
county, commandinghim so to arrestand hold them for the disobe-
dienceof a writ of inj unction of that court.

It is clear, from the authoritieshereaftercited, that a statecourt
hasno jurisdiction to interferewith a marshalof the United States
in his executionof the processof a United Statescourt. If, undera
writ of replevin, as in this case,the marshal,by virtue of the writ,
seizespropertysupposedto be that of thedefendant,which in reality
is the property of another, it is not within the jurisdiction of the
state court to arrest him for executing the processof the United
Statescourt, but the real owner must come into the United States
court and, by an ancillary process,have his claim to the property
determinedagainst the plaintiff in the suit, in whose behalf the
processof the court hasbeenawarded. It is equally clear that no
court of the United Stateshasthe jurisdiction to take into its pos-
sessionpropertywhich hasbeenseizedand takeninto the possession
of a state court by any processof that court. The comity of the
courtsforbids any such interferencebetweenthe oneand the other;
but should the casearise, as it might do by inadvertenceand the
want of knowledgeof the facts on the part of eithercourt, it would
not give the onecourt or the otherthe powerto arrestand imprison
the officer for obeying the writ. The partiesare to seektheir rem-
edyin the courtwhoseofficer is allegedto haveoffended,but he can-
not be arresteli by any other court of concurrentjurisdiction. He
would be placedin the singularposition,---'"incontemptof one court
for obeying a writ, and of anotherfor not obeying it. In this case,
moreover,the propertyseizedunder the writ of replevinwas not in
the custodyof the statecourt. .

It is alleged in the return of the sheriff that a certain ThomasJ.
Oliver was indebtedto certain partiesin the sum of $638, and that,
beingso indebted,he,on the twenty-fifth of April, 1884,madea deed
of all his property,of everydescription,to Harlan& Webster,for the
benefit of creditors. There is in the deed no nomination of the
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canned tomatoes seized by virtue of the writ of replevin, and the
claimant appears for the specific goods under a bill of sale from Oli-
verdated January 24, 1884, which, being duly recorded, is now ad-
mitted to have been really a mortgage, and not an absolute sale.
The grantor remained in possession. The parties in the replevin
claimed under a warehouse receipt for the canned goods, and, upon
'that w.arehouse receipt, claimed iJ;l replevin their right to possession.
Undea' a atatuteof Maryland the trustees in the trust deed asked the
circuit, court of Harford county to assist them in the administration
of the trust. The court passed no.order in pursuance of this request.
The parties defendant therein had not been served with process. No
order to take possession of the canned tomatoes named in the writ of
replevin is shown, and not till .after a large quantity of the goods had
been delivered to the plaintiffs in replevin, and all of them had been
seized under that writ, was .the circuit court of Harford asked to en·
join the marshal from removing them in obedience to that writ. The
fact is, the property claimed in the replevin was in the custody of this
court, and not in that of the circuit court of Harford county, when
the injunction and writ of attachment issued, as appears from the evi.
dence. in this court now offered. While I think it was not necessary,
yet I have .thought proper to show, out of the respect which I enter-
tain for the learned court of Harford, that the marshal of the United
States was not, in point of fact, taking possession of property in the
cust.ody of that court, but only of property claimed by one under a
deed of trust, and by another under a bill of sale, now admitted to
be a mortgage, while the plaintiff in replevin claimed it under a ware·
house receipt. But even if the marshal had seized and replevied
goods in the custody of that court by virtue of a writ out of the cir-
cuit court of the United States, he was not liable to arrest and im-
prisonment for so doing. The parties had their remedy against his
own bon«, or against the replevin bond, or by any proceeding they
chose to take in this court. That the state court did not take pos-
session of Oliver's prqperty by reason of the application of the trus-
tees in the deed of trust for assistance to administer it, I rely on
Lanahan v. Nat. Bank of New York, 60 Md. 477; and for the want
of jurisdiction to or imprison the marshal for executing a writ
of this court by any.other court, I rely upon the case of Oovell v.
Heyman, 111 U. S. 176, S. C. 4 Sup. Ct. Rep. 355, and the author-
ities therein cited. .
The deputy marshals must be and are hereby discharged from cus-

tody.
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JACKSON, Claimant,etc., v. UNITED STATES.

(OirClUit Oourt, 8. n. Ne'IJJ YO'I'k. July 28,1884.)

1. INTERNAL HEVENUE LAWS-IMPROPERLY STAMPED CIGARS-PREBUMl'TION.
In caseof a seizureof cigarsallegedto bein boxesotherthansuchasshould

havecontainedthemaccordingto the revenuelaws, the naturalandreason-
ableinferenceis that the cigarswere ,removedfrom thefactory.in thecondi-
tion in which they werefound.

2. SAME-BuRDEN OF PROOF-TRIFLING POINTS.
In prosecutionsunder the internal revenuelawsit is incumbentuponthe

governmentto sho\\'atIirmatively the existenceof everyfact which is an ele-
ment of the act madepenal. This rule, however,doesnot requireeverycon-
jecturewhich may be startedby the fertility of counselto beoverthrown; it
suffices,if, upontheevidencein thecase,theexistenceof thefactscanbelegit.
imately presumed. .

3. SAME-ANTAGONISTIC PRESUMPTIONSOF INNOCENCE.
A defensebeingthat in caseof a seizureof cigarsin boxesallegedto benot

properlystamped,the presumptionof defendant'sinnocencemakesit incum-
bent on thegovernment'scounselto showthat thecigarswerenot takenout.
of the original and properlystampedboxesand put into thosein which they
werewhen seized,lteld, that suchan act could not have been done without
violating someof the severalstringentprovisionsuf theint.ernalrevenuelaws,
andsubjectingthe offenderto criminal punishment. Thepresumptionsin fa-
vor of innocence,therefore,neutralizeeachother.

On Writ of Error.
A. J. Dittenhoefer,for claimant.
Elihu Root,U. S. Atty., for the United States.
WALLACE, J. Thewrit of error brings up for reviewa judgmentof

the district court for the Southerndistrict of New York condemning
as forfeited to' theUnited Statescertaincigarswhich the injunction
allegeswere "manufacturedin somemanufactory,United Statesin-
ternal revenuecollection district and state,to the attorneyfor the
United Statesunknown,andwere removedfrom said manufactoryor
placewhere the cigarsweremadewithout stamping,burning,or im-
pressinginto eachbox, in a legible and durablemanner,the number
¥ ¥ ¥ of the manufactory,and the numberof the district and
the state."

Section 16 of the act of March 1, 1879,declaresthat whenever
any cigarsareremovedfrom any manufactoryor placewherecigars
are madewithout thus stamping each box the numberof the
manufactory,and the numberof the district and state,they shall be
forfeited.

The evidenceshowedthat the boxeshere were stampedwith the
words "Factory No. 120,Dist. Florida," but that although therewas
such a factory at Key West, Florida, the cigars in suit were never
manufacturedat that manufactory. A label upon the boxes indi-
cated that the cigars were madeat Key West, in factory No. 120,
September4, 1882. If thesecigarsweremadein and removedfrom
any othermanufactoryin the United States,it is clear theywerenot
stampedwith the numberof the propermanufactory,and the caseis


