
ESTES V. WILLIAMS.

JjJSTES and others v. WILLIAMS and others.

(Oireuit Court, S. D. New York. JUly 31, 1884.)
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l'RADE-MARK-FOREIGN PUBLISHER-AMERICA.N ASSIGNEE-USE OF A. NAME-
RIGHT OF ACTION.

The publisherof II Chatterbox,"in England,having assignedtheexclusive
right to useand protectthat namein this country, the assigneemaymaintain
his action againstanJ'other personwho undertakesto publish booksunder
that namein the United l:ltates.

In Equity.
J. L. S. Roberts,for orators.
Walter M. Rosebaultand RogerFoster, for defendants.
WHEELER, J. Mr. JamesJohnston,of London,England,appears

to have publisheda regularseriesof juvenile booksof uniform ap-
pearance,and in a style of peculiarattractiveness,and called them
the Chatterbox,until they havebecomewidely known and quite pop-
ular by that name,in that .coulltry and this. He assignedthe ex-
clusive right to useandprotectthatnamein this countryto the ora-
tors for 10 yearsfrom January1,1880. The defendantshavesince
that time commencedthe publicationof a seriesof books,andcaned
them by that name,and made them so similar in appearanceand
style to thoseof Johnstonas to lead purchasersto think theyare the
same. As a matter of fact it is found that they intendedto make
the booksappearto be the same,and to avail themselvesof the pop-
ularity which the bookshad attainedby the labor andskill bestowed
upon them by andat theexpenseof Johnston. Therebeingno copy-
right to prevent,the defendantsclaim the right to so print and pub-
lish the seriesof booksin this country,and that if they havenot the
right, the orators haveno right to preventthem. Thel'e is no ques-
tion but that the defendantshave the right to reprint the composi-
tionsand illustrationscontainedin �t�h�~�s�e books,including thetieesof
the several piecesand pictures. Jollie v. Jaques,1 Blatch£. 618.
Thatdoesnot settlethequestionas to theright claimedhere. There
is work in thesepUblicationsaside from the ideasand conceptions.
Johnstonwas not the writer of the articles nor the designerof the
picturescomposingthe books,but he broughtthemout in this form.
The nameindicates thiswork. Thedefendant,by putting this name
to their work in bringing out the samestyle of book, indicate that
their work is his. This renders his work less remunerative,and
while continuedis a continuinginjury which it is the peculiar prov-
ince of a cou:rt of equity to prevent. Theseprinciplesarediscussed,
settled,and appliedin McLeanv. Fleming, 96 U. S. 245.

It hasbeenarguedthat therehavebeenvariouspublicationsfrom
earlier times by the samename,so that no newright to the useof
that namecould be acquired. This would be true,doubtless,asto all
suchpublicationsas thoseto ,which the namewas applied,but not as
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to those essentiallydifferent. The factáoftheseother publications
bearsonly upon the questionof fact as to whetherJohnston'swork
hadcometo be known by,this name,andthe defendantsby usingthe
namerepresentthat their work is the same. The conclusionstated
as to the fact hasbeenreachedafter considerationof wha.t is shown
as to theseotherpublications.

Johnstonhadthe exclusiveright to put his own work, ashis own,
upon the marketsof the world. No oneelse had the right to repre-
sentthat otherwork washis. Not the right to prevent the copying
of his, and putting the work upon the markets,but the right to be
free from untruerepresentationsthat this otherwork was his when
put upon the markets. This gives him nothing but the fair enjoy-
ment of the just reputationof his own work, which fully belongsto
him. It deprivesothersof nothingthat belongsto them.

The questionthenariseswhetherJohnstoncouldtransferhis right,
or any part of it, to the orators,so that the defendants,in what they
havedonf\ andare aboutto do, trespassupon the orator'srights, and
not upon Johnston's. He could not do all this himself; he must act
by and throughoth;ers. No reasonis apparentwhy hecould not give
themthe exclusiveright to put his work on the market ashis, ashe
had that right. This seemsto be what he undertookto do. They
badthat right, andthe profits of its enjoymentwould belongto them.
The defendantswould deprivethem,andnot Johnston,of the profits.
The injury would be to them and not to him, and they are, in this
view, entitled to the remedy.

It is objectedthat they also trespassedupon Johnston'srights be-
fore they acquiredthem. This may be true,and, if so, they may be
liable for the damages. Such a trespasswould not prevent them
from acquiringa lawful right in a lawful manner. Had suchtres-
passesbeenso frequentand long-continuedthat the work had come
to be known to be thework of others,or hadlost identification as the
work of Johnston,the courseof the defendantsmight not amountto
any representationsthat their work was his; but the evidencedoes
notshowthis. As the caseis now understoodthe oratorsappearto
be entitledto relief.

Let therebe a decreefor an injunction andan account.
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PBOCEEDINGSIN REM-STEVEDORE SERVICE.
Theservicesof a stevedorearenecessaryto thegeneralbuslneuof thetrans-

portationof the cargo,and contributeto the rewardsof capital employedin
maritimeserviee. TIley shouldbe regardedasmaritimeservice,andthesteve-
dorefurnishedwith a remedyagainstthe vessel.

In A4miralty.
H. D. GoulderandF. Kelly, for libelant. .
WELKER, J. The libelant madea contractwith tbe masterof tbe

vesselto perform service asa stevedore,to unload ber cargoat the
port of Cleveland. Having perfurmedthe service, and not having
receivedhis pay�:�t�h�e�r�e�~�o�r�, he proceedsin rem against the vesselfor
his wages.

The only questionsmadein this caseare,whetherthe servicewas
a maritimeone,and whethera lien thereforattachedupon the ves-
sel. Stevedoresare a classof laborersat the ports, whose business
it is to load and unloadvessels;and by long practicethey become
expertsat the business. Like the occupationof a sailor, it requires
practiceas well as judgmentto insurethe faithful andprofitabledis-
chargeof the duty. The safetyof the vessel,as well as the cargo,
dependsvery largely upon the mannerin which it is loaded,-how
the cargois stored; whethersecuredso that one part of it doesnot
injure another,or that storms do not break it loose, or shift and
thereby'damageit; andwhetherthe vesselis trim or well-balanced
for navigation. The necessityfor skilled labor has createdthe de-
mand for this separateclassof laborers,and induced men to adopt
it as an occupation. They have,in the largeexpansionof the busi-
nessof transportationupon our lakesandrivers, becomea necessity
in everyport. The demandfor such servicecannot be fulfilled by
thecommonlaborer; hencetheyhavebecomesoconnectedwith nav-
igation, to load as well as unloadvessels,that they are regardedas
a part of the maritime machineryfor the commerceof the lakes.
They performan indispensablepart of the transportationand deliv-
ery of a cargo,-tobegin it andconcludeit. If servicesintermedi-
ate areregardedas maritime, why not the commencingand closing
service? The libelant in this casehaving been employedby the
masterof the vesselto unloadthe cargo,and the contract beingone
within the scopeof his authorityas suchmaster,it would seemthat
the servicewould comewithin the rule referredto by JudgeEM?1oNs
in The Williams, (1 Brown, 208,) in which he quotesand adoptsthe
languageof JudgeWARE in The Paragon: "Every contractof the
masterwithin the scopeof his authoritybinds the vessel,and gives
the creditora lien for his security." In the samecaseJudgeEM-
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MONS also says: IIAll maritime contractsmadewithin the scopeof
the master'sauthoritydo, per 8e, hypothecatethe ship."

I am awarethat thereare decisionsopposedto the right to pro.
ceed in rem for this class of servicej but they do not seem to be
foundedon soundprinciple,and I do not feel it to be my duty to fol-
low them. Theredoesnot seemto be anydifferencein principle be-
tweenthatserviceandtheserviceperformedby thesailor, thelighter-
man,the manwho setsthe rigging, who scrapesthe bottomor paints
the sideof the vessel,or by him who furnishessupplies,or tows the
vesselout or into the port. They are all necessaryto the general
businessof the transportationof the cargo,and contributeto the re-
ward of capitalemployedin maritimeservice,andalike shouldbereo
gardedasmaritime service,andfurnish a remedyagainstthevessel.

Decreefor libelant.

SeeThe Bernard, 2 FED. REP. 712; The Windermere,Id. 722, 727; The
Canada,7FED. REP,'1l9;and Hubbard v. Roach,2 FED. REP.394.-[ED.
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HAZARD and others v. �R�O�B�I�N�~�O�l�'�l and others.

(Circuie Court, D. RhodeIsland. August 4, 1884.)
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1. FEDERAL COURT-STATE COURT-REMOVAL OF CA8!ll-FORlUL COMPLAINANTS.
Whena partycomplainantto a bill in chanceryhasbeenmadeso, not with

a view to obtain anydecret in his favor, but solelyfor thepurposeof securing
the rights of other individual complainants,his being a residentof a state
otherthanthat in which the defendantresidesis no causefor removal.

2. FEDERAL COURT-STATE CoURT-REMOVAL OF CASE-FBOM WHAT DETER-
MINED.

The questionwhetherthereis a separatecontroversywarrantinga removal
to the United Statescircuit court mustbedeterminedby thestateof theplead-
ings alld recordof the caseat the time of filing the petition for removal,and
not by the allegationsof that petition.

Motion to RemandCause.
AmasceM. Eaton and JosiahPorter, for complainants.
Edward H. Haeard, Ohas.Fl. Parkhurst,Elisha O. Olarke, Benj.

Oase,and Francis O. Nyc, for respondents.
Before GRAY and COLT, JJ.
GRAY, J l1stice. This is a motion by the complainantsto remand

to the supremecourt of thestateof RhodeIsland a suit in equity re-
movedinto this court upon the petition of JamesA Robinson,oneof
the defendants,under the act of congressof March 3, 1875,c. 137,
¤ 2.

The questionnow beforeus is not whether the bill can be main-
tained, but whetherthe caStlshouldbe tried in this court or the state
court. The only difficulty in deciding this questionarisesfrom the
clumsyand inartificial frame of the bill. So much of the bill as is
material to the understandingand determinationof this questionis
as follows: It begiusby statingthat it is broughtby the widow and
heirs at law of JJnathanN. Hazard,(someof whom are citizens of
RhodeIsland and theotherscitizensof New York, and oneof whom,
JohnC. Hazard,is describedas suing"in his own right, or astrustee,
or howeverotherwide,")and by the NarragansettPier Company,(a
corporationcreatedin 1836 by a statuteof Rhode Island,) against
Attmore Robinson and Benjamin F. Robinson, citizens of Rhode
Island,.JamesA. Robinson,a oitizen of New York, andothers,whom
it is unnecessaryto enumerate. It allegesthat JonathanN. Hazard
died intestatein 1878,leaving no debts,and therefore'no �l�e�t�t�~�r�s of
administrationhave been taken out on his estate;that his widow
and heirs are the legal ownersof the property,real and personal,
forming his estate; that he ownedan undividedhalf of the property
belongingto the NarragansettPier Company,and half of the shares
in its capitalstock; and that thedefendantAttmoreRobinsonowned
the otherha,lf of suchpropertyand stock. It allegesthat the com-
plainantsare not informed whether any legal organizationof the
companywas evereffectedunder its charter; that there have been
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