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1. FEDERAL COURT-STATE COURT-REMOVAL OF CA8!ll-FORlUL COMPLAINANTS.
Whena partycomplainantto a bill in chanceryhasbeenmadeso, not with

a view to obtain anydecret in his favor, but solelyfor thepurposeof securing
the rights of other individual complainants,his being a residentof a state
otherthanthat in which the defendantresidesis no causefor removal.

2. FEDERAL COURT-STATE CoURT-REMOVAL OF CASE-FBOM WHAT DETER-
MINED.

The questionwhetherthereis a separatecontroversywarrantinga removal
to the United Statescircuit court mustbedeterminedby thestateof theplead-
ings alld recordof the caseat the time of filing the petition for removal,and
not by the allegationsof that petition.

Motion to RemandCause.
AmasceM. Eaton and JosiahPorter, for complainants.
Edward H. Haeard, Ohas.Fl. Parkhurst,Elisha O. Olarke, Benj.

Oase,and Francis O. Nyc, for respondents.
Before GRAY and COLT, JJ.
GRAY, J l1stice. This is a motion by the complainantsto remand

to the supremecourt of thestateof RhodeIsland a suit in equity re-
movedinto this court upon the petition of JamesA Robinson,oneof
the defendants,under the act of congressof March 3, 1875,c. 137,
¤ 2.

The questionnow beforeus is not whether the bill can be main-
tained, but whetherthe caStlshouldbe tried in this court or the state
court. The only difficulty in deciding this questionarisesfrom the
clumsyand inartificial frame of the bill. So much of the bill as is
material to the understandingand determinationof this questionis
as follows: It begiusby statingthat it is broughtby the widow and
heirs at law of JJnathanN. Hazard,(someof whom are citizens of
RhodeIsland and theotherscitizensof New York, and oneof whom,
JohnC. Hazard,is describedas suing"in his own right, or astrustee,
or howeverotherwide,")and by the NarragansettPier Company,(a
corporationcreatedin 1836 by a statuteof Rhode Island,) against
Attmore Robinson and Benjamin F. Robinson, citizens of Rhode
Island,.JamesA. Robinson,a oitizen of New York, andothers,whom
it is unnecessaryto enumerate. It allegesthat JonathanN. Hazard
died intestatein 1878,leaving no debts,and therefore'no �l�e�t�t�~�r�s of
administrationhave been taken out on his estate;that his widow
and heirs are the legal ownersof the property,real and personal,
forming his estate; that he ownedan undividedhalf of the property
belongingto the NarragansettPier Company,and half of the shares
in its capitalstock; and that thedefendantAttmoreRobinsonowned
the otherha,lf of suchpropertyand stock. It allegesthat the com-
plainantsare not informed whether any legal organizationof the
companywas evereffectedunder its charter; that there have been
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no meetingsof the companysince 1864; that by the chartersuch
meetingscan only be called by the presidentor by two directors;
that thereare not, and for a long time pasthavenot been,any pres-
ident or directors; thltt tie charter and any organizationunder it
are in abeyance,and consequentlyit is impossibleto preventthe bar
uf the statuteof limitations from giving title to the defendants,Ben-
jamin F. Robinsonandothers,by adversepossession,exceptby mak-
ing the NarragansettPier Companyaparty complainantto this bill.
The bill �~�~�s�i�g�n�e�d by eachof the heirs in person,and by thewidowby
attorney,and is countersignedby t'wo in,embersof the bar as "solic-
itors for complainants,"but is not otherwisesignedby or in behalf of
the Narragansett PierCompany. The otherprincipal allegationsof
the bill are that JonathanN. Hazard, on May 10, 1848, made a
mortgageof his sharesto thedefendantAttmore Robinson,to secure
the paymentof certain notes,which were afterwardspaid in full;
andfurther,thatAttmore'Robinson,wrongfully andwithout author-
ity, assumedto act asagentof the company,took .possessionof and
convertedto his own useall its property,andmadeleasesandcon-
veyancesthereof,andneveraccountedto thecompanyor to its mem-
bersfor rentsandprofits,or for the proceedsohales;thatundersuch
conveyancesandsundrymesneconveyances(particularly set forth in
the bill) lands of the companyare severallyclaimed by the defend-
ants;, and that theseconveyances,andespeciallythoseto thedefend-
antJamesA. Robinson,werefraudulentandvoid. The bill praysfor
an accountof rentsandprofits andother receiptsof Attmore Robin-
sonfrom the propertyof the company,and that the mortgageto hiIU
from JonathanN. Hazardbe discharged,andthe otherconveyances
be declaredvoid, and for further relief.

The petition for removal, which was filed seasonablyand before
answeringthe bill, was baseduponthe last clauseof section2 of the
act of 1875,which providesthat "when in anysuit mentionedin this
eectionthereshall be a controversywhich iii wholly betweencitizens
of different states,and which can be fully determinedas between
them, theneitheroneor moreof the plaintiffs or defendantsactually
interestedin suchcontroversymay removesaid suit into the circuit
court of the United States." .

The jurisdi.etion of this court is sought to be upheld upon two
grounds: First, that thereis sucha controversybetweenthe peti-
tione!, a citizen of New York, and the NarragansettPier Company,
a Rhode Island corporation; and, second,that there is sucha con-
troversy betweenthe petitioner and John C. Hazard,a citizen of
RhodeIsland. Uponfull consideration,we areof opinionthatneither
of the reasonsassignedis sufficient to justify this court in retaining
jurisdictionof the case.

The whole object of the bill is to establishthe rights.of the widow
and heirsof JonathanN. Hazardin his interestin tlle stockor prop-
erty of the NarragansettPier Company; and that companyis made
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a party to the bill, not with the view of obtaining any decree in its
favor, but solely for the. purpose of securing the rights of the indi-
vidual complainants. The bill leaves it uncertain whether the com-
pany ever was organized or had any legal existence as a corporation,
and is framed with the view of asserting rights, either in its stock, if
a corporation, or in its property, if a voluntary association. So fal'
as concerns the mortgage to Attmore Robinson, that was a mortgage
of Hazard's shares only, in the discharge of which neither the corpo-
ration nor any holder of other shares had any interest. So far as
concerns the conveyances of corporate property alleged to have been
fraudulently made by Attmore Robinson,assuming to represent the
corporation, the bill is framed upon the theory that, there being no
president and directors to whom application could be made to call
him to account, the individual complainants, as stockholders, are en·
titled to proceed against him and his grantees, and to use the name
of the corporation in so doing. The corporation is no more than a
formal complainant, and might, perhaps more properly, have been
made a defendant. Hawes v. Oakland,104 U. S. 450; Hazard v.
Durant, 11 R. 1. 195; Masonv. Harris, 11 Ch. Div. 97. There is,
therefore, no controversy between the corporation and such a grantee
which can be fully determined as between thorn without the presence
and participation of the real complainants. Myers v. Construction
Co. 100 U. S. 457; Ayersv. Chicago,101 U. S. 184.
The petition for removal alleges that Jonathan N. Hazard, in 1864,

assigned to the complainant John C. Hazard all his property for the
benefit of his. creditors; that it is insufficient to pay ,his debts, and
therefore the widow and other heirs have no interest in this suit, and
the controversy is between the petitioner and the assignee, a citizen
of Rhode Island. But the facts thus alleged cannot be considered.
The question whether there is a separate controversy, warranting a
removal into the circuit court, must be determined by the state of the.
pleadings and record of the case at the time of filing the petition for
removal, and not by the allegations of that petition.

It appearing to the satisfaction of this court that the suit does not
really involve a dispute or controversy properly within its jurisdiction,
it is its duty, under section 5 of the act of 1875, to order it to be re-
manded to the state court.
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llUNKEL v. LITCHFIELD.

(Circuit Oourt, S. D. Iowa. 1884.)

REFERENCE OF A QUESTION OF VALIDITY OF EVIDENCE TO A MAsTlm FOR RE-
PORT.

In the eventof interrogatoriesbeing propoundedcalling for testimony80
clearlyandmanifestlyforeign to the controversythattheyoughtto berejected
at theverythresholdof the case,thecourt will not hesitateto makea reference
to the master,with instructionsto reportwhetheranyinterrogatories,to which
speCificobjectionsaremade,call for �a�n�s�w�e�r�~ manifestlyirrelevantto thecon-
,trovel'sy.

In �E�g�u�i�t�y�~

This causeis nowbeforethe court uponobjectionsto certaincross-
interrogatoriespropoundedto thedefendant,Litchfield. ThemotIOn
is "for anorderof referenceof the cross-interrogatories,and the ob-
jectionsthereto,to a masterof the court, to examinethem, and re-
port upon the sufficiencyandvalidity of the complainant'sobjections
to the same."
C. H. Gatch, for the motion.
Phillips Ii Day, contra.
LOVE, J. Thereis no doubt that a court of equity may, in its dis-

cretion, entertainsuch a motion. Thereis just as little doubt that
the court ought to exerciseits discretionto refer in sucha casewith
the greatestpossiblecaution. It is manifest,on the one hand,that
�i�n�t�e�r�r�o�g�a�t�o�r�i�e�~ maycall for disclosureswholly immaterialto the con-
troversy,andevenscandalousand impertinent. A partymay,under
pretext of making proof material to his cause,greatly abuse the
privilege of examiningwitnesseswhen not in the presenceof the
cuurt, and I must say that this privilege is greatly abusedin the
practiceof the bar. Under the semblanceand protectionof a legal
examinationa party may, when the court is not present,attempt to
give vent to his maliciousfeelings toward his adversaryor his wit-
nesses. It is manifestthat he may thus attempt to exposehis ad-
versaryor his witnessesto public ignominy and disgracewithoutany
legitimatepurposeWhatever. He may vex the party opposedto him
by attemptingto bring into the causematterswholly foreign to the
issue to be tried. It would be most unreasonableto contendthat
the court should in suchextremecasesallow the examinationto pro-
ceed,leaving the party to suchremedyas he might have by motion
til suppress,after the intendedmischief is inflicted. There can be
no seriousdifficulty wherethe interrogatoriesinvolve matterof mere
scandaland impertinencewholly foreign to the controversy. It is
well-settled practice to refer the pleadingsto the masterto purge
them of scandaland impertinence. There is no doubt that inter-
rogatoriesmay be referredfor the samereason. But wherethe al-
legedgroundof referenceis that the testimonysought to be elicited


