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PATENT-IMPROVEMENT IN RAILROAD FnoGs.
Thesechnl!claimof reissuepatentNo. 8,914requir.esthepointof the"frog"

to be constructedas directed in the body of the patent. The U iron, as a
modeof connectingthepoint andwing rails, wasin publicuselLnd well known
beforethe complainantclaimsto havebeentheinventorthereof.

In Equity.
Wood J; Boydand Banning d Banning,for complainants.
Offield &- Towleand Ii. Harrison, for defendants.
BLODGETT, J. The complainantin this caseseeksto restrain the

infringementof reissuepatentNo. 8,914,issuedto complainant,t:)ep-
tember30, 1879, for "an improvementin railroadfrogs," theoriginal
patent,No. 215,248,havingbeendatedMay 201 1879. In his speci-
fications complainantdescribesthe modeof constructinghis frog to
consist in a peculiar modeof �c�o�m�b�i�n�~�n�g the rails so as to form the
V-shapedpoint or angleof the frog, andalso in connectingthe point
and the wing railswith channeliron, the upturnedsidesof whichare
bolted to the wing rails and the point rails.

The defendantis chargedwith infringing only thesecondclaim of
the patent,which is as follows:

"(2) A frog composedsubstantiallyof two centerrails,B, BI, joinedto form
theV-shapedpoint,unitedto outsidedivergingor wjng rails by meansof two
channelor U irons,D, D, onewing of which channelor U irons is shapedto
fit the web of the abuttingrails, combinedto form the point of the frog,
andupontheothersidefitting the web of the wing or divergingrail respect-
ively, andsecuredby bolts or rivets passingthrough thewebs of the rails
andthe sidesof thechannelbars,substantiallyasshown."

The history of, this patent,as gatheredfrom the recordsin this
case,seemsto be this: In Octoberl 1877,the complainsnUiledthe
applicationfor his patent,and on December2, 1877,the patentwas
allowedwith certainclaims; but, as he nowinsists,by the neglectof
his solicitor, the final fee to the patent-officewas not paid, and the
proceedingsto obtain the patent lapsed. Sometimein February,
1879,he renewedhis application,andaskedthat the original speci-
fications and drawingsmight be consideredas part of the renewed
application, and the original patent, No. 215,548,was issuedMay
20, 1879. On June 29, 1879,applicationwas made for a reissue,
which resultedin the reissueNo; 8,914,now beforethe court.

Testimonyhasbeenput into the record by the complainant.asa
witnessin his own behalf, tending to showthat he madethe inven-
tion in questionprevious to June;1876; but be is unable to define
the time with anydegreeof certainty,exceptthat on June10, 1876,
he exhibiteda rough sketchor diagra;mof his proposeddeviceto Mr.

.W. H. H. Allison, who affixed his na.meto said sketchat that date,
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andwho hastestified to doing so, and the sketchis producedin evi-
dence.

The defensesinterposedare (1) that defendantdoesnot infringe;
(2) that the secondáclaim of the reissueis void becauseit was not
warrantedby the original specificationsnor the models; (3) that the
devicenow claimedto be coveredby the secondclaim of the reissued
patenthad been in p'ublic usemore than two yearsbefore the com-
plainantmadehis applicationfor a patent.

The questionof fact as to infringementdependsupon whetherthe
"two centerrails, B, Bl, joined togetherto form the V-shapedpoint"
mentionedin the secondclaim, necessarilymeanthe two centerrails
which are describedin the specifications,or doesit meananycenter
rails joined togetherin anymannerto form a V-shapedpoint? The
answerto this questionseemsto me to be found in the complainant's
own specifications. He says:

",My inventionconsists-First,in sucha formationandconnectionof the
two r,i,ils which makeup the angularpoint as that oneof the rails extends
unbrokenanduncutacrossthe pathof the other,and in itself makesa solid
endto thepoint,with afull lengthof flange,which is overlappedby theflange
of the other rail, and thus the flange of double thicknessis affordedat a
point where strengthis particularly needed,and the cutting away of the
flanges,as is usuallythecustom,is avoidedentirely."

In his descriptionof the drawingshe says:
"A, A 1, aretheouteror wing rails of thefrog, andB, BI, arethe two rails

which composetheacuteangleor point."

And in his descriptionof the modeof constructinghis device he
says:

"In placeof cutting awayboth the flanges betweenthe two rails midway
betweenthelinesof theangleof the frog, asis commonnow, and,I maysay,
usuallypracticed,lcontinuetheflangeof therail, B, of full width, intact,clear
alongthejunctionof the two rails to thepoint whereit strikesthe flangeof
the outer rail, asshown'in figure 3, which is almost immediatelyunder the
point,Xl, of thefrog, andI swageup theflange,BI, of therail, BI, ononeside,
asshownin figures5and3, so.thatit lies overtheflangeof rail, B; this flange
of rail, BI, beingcut awayangularlyon theedgeto properlymeettheline of
theweb, B2, of the rail, B. "

It will thus be seenthat minute directionsaregiven as to the con-
structionof the two centerrails, B, and B 1, to form a V-shapedpoint,
and I amof opinion that the two center:rails,B, and HI, describedin
thesecondclaim, are the rails constructedand joined accordingto
the descriptiongiven in the patent. The languageof the claim is,
"The two center rails, B, Bt, join to form the �V�~�s�h�a�p�e�d point," not
anytwo centerrails joined to form a Váshapedpoint. TheV-shaped
point madeby extendingonerail unbrokenand uncutdireotly across
the path of the other, and thereby making a solid end to the point,
and with the flange of the rail, Bt, swagedup so as to lie upon or
�o�~�e�r�l�a�p the flange of the rail, B, seemsto me to be an essentialele-
ment of what complainantsupposedhe had invented,and therefore
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the two center rails, B, Bt, mentioned in the second Claim, refer to
and mean the two center rails which he has particularly described in
his specifications. The proof in the case wholly fails to show that
the defendant forms the V-shaped point, in his frog, in the manner
that complainant forms his point; indeed, the fact seems to be ad·
mitted that defendant does not form his points in the same man-
ner described by complainant's specifications, and I understand the
learned counsel for complainant to concede upon the hearing that,
unless the second claim is held to include any V-shaped point joined
to the wing rails by U irons, there is no infringement made out in
this case. But, if I am wrong in my construction of this claim, tbe
proof is conclusive that as early as September 13, 1876, railroad frogs,
in which the point and wing rails were connected by channel irons
or plates substantially as now constructed by the defendant were
kept for sale and sold and put in public use on several railroads in
this state; and the court will presume that in the due course of bus-
iness it took at least some months before that time to devise and pro-
duce �t�h�e�s�~ frogs. 'rhe frogs thus sold were manufactured by the de-
fendant, as he claimed, under patent No. 148,264, dated March 3,
1874, issued to George Thomas and William Miller, of which he. de-
fendant, was owner, and under patent No. 173,804, dated February
22, 1876, issued to the defendant himself as the inventor. The
Thomas and Miller patent shows a brace-plate which is but a nar-
row channel iron, the turned up edges of which were bolted to the
wing rails, so as to stiffen the rails and keep them at their proper
distance apart, while the Morden patent, of February 22, 1876,
showed the wing rails or frogs connected by a U iron, or "trough.
plate," as he calls it, the upturned sides of which "are made to 'con-
form to the curve of the side rails, as well as to the form of the neck
and base of the rail, and are firmly secured to the neck of tho rail by
bolts or rivets." But instead of holding the V-shaped point in place
by the use of channel iron or brace-plates,he provided a V-shaped re-
cess in the channel, or trough-plate, into which the point of the frog
was inserted""and held; but the proof shows; in applying his device
to crossings instead of switches, he used channel or V-shaped irons to
connect the points and the wing rails, and the connection of his pe·
culiar form of V-shaped point with th(l wing rails by means of the U
irons, bolted or riveted to the web of the point and wing rails, is an
element' of complainant's device now in controversy. But, after
Thomas and Miller had shown the use of their brace-plate, which, as
I have said, is but a short channel iron, and after Morden had in
February, 1876, showed the use of the V-shaped plate as a means of
connect.ing the two outer rails, there would seem to be little room for
invention, and it was only a mechanical application of the same de·
vice to apply the channel iron to hold the V-point in its proper place,
instead of the recess which Morden adopted. In other words, when
once the utility of the channel iron as a means for holding the wing
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rails in their properrelationsto eachother wasshown,therewas no
more inventionin using it to hold the point in place,andstrengthen
the web of the point rails, than therewas in using a bolt or rivet to
fasten thesechannel irons to the rails; bolts and rivets being old.
Morden adoptedit as his modeof connectingthe point and wing
rails whenthe angleof the frog or crossingwas so greatas to make
the recessin his trough-plateinapplicable.

I thereforeconclude that the proper constructionof the second
daim requiresthe point to be constructedas directedin the body of
the patent,and also that the U iron, as a modeof connectingthe
point andwing rails, was in public useandwell known before com-
plainantclaims to havebeenthe inventorthereof.

It mayalso,I think, be nrgedwith muchforce,althoughit was not
�p�r�~�s�s�e�d in the argument,that theapplicationfor t.his patentmust be
deemedto havebeenfirst madeat the time, and not beforethe time,
when the renewedapplicationwas made,after the patent allowedin
,1877 had elapsedj and, if this position is sound,there can be no
doubtthat Weir'sdevice,preciselyashehadconstructedandusedit,
hadbeenin public usefor more than two yearsprior to his applica-
tion. The applicationmadeby Weir in February,1879,must, as it
seemsto me,be consideredas his first application,the former appli-
cationgoingfor naught,and leavinghim to standuponthat applica-
tion asmade at the time he renewedit, upon his old specifications
and drawings.

The bill is dismissedfor want of equity.

CHERRY v. SWAB and others.

Wirouit Cowrt, S. D. Iowa. JuneTerm, 1884.)

PATENT-IMPROVEMENT D!I CurB FOR TRANSPORTATION 011' CREAM.
Thepatentof Oherryfor improvementin cansfor thetranspoJ'tationof cream

hadbeenanticipated,andhencetherewasno infringementby Swab.

This is a bill in equity to restrain the respondentsfrom the in-
fringementof the complainant'spatent for an improvementin cans
for the transportationof creamandmilk, andfor an accountof prof.
its anddamages.

Munda.y, Evarts et Adcockand Stoneman,Ricket et Eastman,for
complainant.

Goode,Wishart It Phillips, for respondents.
LOVE, J. It is manifest that in the transportationof creamand

milk in cansfrom the farm to the factory, for the purposeof being
madeinto butter, it is important to preventthe liquiu from dashing
aboutthe vesseland becomingmoreor lesschurnedin the courseof


