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(Circuit Oourt, W. D. Loui8iana. March Term, 1884.)

FRAUD-ExEcUTOR-PURCHABE OF MORTGAGED PROPERTy-REBULTiNG TRUST.
An executorwho negotiatesa mortgageuponpartof hiil decedent'8estate,to

providefundsfor a child anddeviseeof suchdecedent,cannotafterwardspur-
chasethe mortgageland underforeclosureproceedj.ugsandhold it for himself.
Thequality of his estatethere:nwill bea reSUltingtrust for 'hebenefitof the
child for whom themortgagewasmade.

Demutrer.
.. Brady et Ring, for complainant.
Ballenger,Matt et Terry, for defendant.
BOARMAN,J. The bill showsthat Mrs. F. B. Allan, widow, a citi-

zen of Kentucky, is a deviseeunder the will of James'Morgan, who
died in Texasin A. D. 1866, leaving an estateconsistingalmosten-
tirely of many thousandacresof wild landslying in variousparts of
thestate; tha.tGillet, whomcomplainantnow sues,thoughappointed,
jointly with G. A. Ball, executor,took chargeof, and alone admiuis-
tered,Morgan's succession. She complainsthat, being in necessi-
touscircumstances,sherepeatedlydemandedof him her one-seventh
interest in said estate;but that he, by unlawful, wrongful, and uná
necessarydelaysin themanagementandsettlementof the succession,
made it impracticablefor her to seC1lreher said interest,or to make
it availablefor the maintenanceof herselfand children; that, being
deniedby him any relief for sevenyears,sheand her husband,who
could not or did not contribute anything to her support,entreated
and requesteddefendantto let her have her portion, or some Paft
of it, or to arrange for her in some way so as to make the same
available for her relief; that he refusedthen to sell the property,or
any part of it, thoughunderthewill and law he hadfull powerto sen
the lands without any order or processof the court; but that, in-
steadof selling the lands, he suggestedthat she and her husband
could obtain moneyby mortgagingher said interest,then under his
administration,andofferedhis assistanceto negotiatea loan for hen;
that, acting under bis suggestionsand promises,she executedher
note, with a mortgageon her saidinterest,payablesix months after
date, �1�8�7�~�, for $1,200,which he had discountedfor her; that when
he suggestedthe mortgagingof her property,and offered to secure
the loan, he knew her condition, her poverty,and her inability to pay
the note at maturity, unlesshe made her interest in the succession,
then in his hands as executor, available for that purpose, as he
promisedto do; that,believing that he would not allow a foreclosure
of the mortgage,she gavethe said note, which otherwiseshe would
not havedone; that she believedin and relied on his promisesand

1 We are indebtedto Talbot Stillman, Esq.,of the Monroe, Louisiana,bar. for
this opinion.
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intention to protecther interestuntil a shortwhile after the negotia-
tion of the note, when he informed �h�~�r�, unlesssheor husbandpaid
the noteat maturity, her interestwould be soldunderthe mortgage.

Complainantfurther allegesthat at the time the note becamedue
the saidexecutorhad in his ,handsthe proceedsof a saleor salesof
a part of the lands made.by him underthe provisionsof the will;
that until he was forced by law, in 1877, he nevermadeany show-
ing or accountto anyone; that at the time of the sale he was the
only person,likely, who knew the locationor valueof the lands,and
that he nevergaveher any informationas to their locationor value;
that in withholding this information he had,took, and exercisedan
undue advantageover her, and all other personsinterestedIn the
saleor purchaseof the interestsold, which, shealleges,was bid in
by him for much leBs thanit was worth; that be should be held in
equity to havepurchased,not for himself, but for her; that shehas
in vain endeavoredto exerciseher lawful right of redeemingthesame,
andshenow praysfor equitablerelief. . '

This statementof ller complaintis a summaryof the'bill to which
the demurreris filed. Thereareotherallegationswhich seemto be
only illustrative of her demandfor relief.

In consideringthe casepresentedin this summary,it appears,at
the time of the sale,therehadbeenno partition or settlementof any
kind of thesuccession,and the title to all the property,exceptto that
whichmayhave beensold, remainedjust whereit was at Morgan's
death; that Gillet held the lands in indivision, for all personsin-
terested,just as they cameinto his hands. Under this statement,
did Gillet, as the executor,occupy such a relation to the particu-
lar propertysold under the mortgage,or to the complainant,as to
forbid him now to hold the interestof complainant?

In Michoud v. Girod, 4 How, 552, it was held that a purchaseby
an e)recutorof the property of the testatoris fraudulent and void,
though the �s�a�~�e wasat public auction,judicially ordered,and a fair
price waspaid; that a purchaseby a trustee'of a partiCUlarproperty
of which he hasthesale,or in which he representsanother,or which
�~�e holds in a fiduciary way for another,carries fraud on the face of
it; andJusticeSWAYNE quoteswith an emphaticapprovalthefollow-
ingrule in equity from Sir EDWARD SUGDEN'Schapter'ob. "Purchases
by Trustees,Agents," etc.:

"It maybe laid down as a generalproposition that trustees, ... ... *
agents,commissionersof bankrupts,assigneesof bankrupts,solicitorsto the
commission,auctioneers"creditorswho have beenconsultedasto themode
Qf sale,,or anypersonswho, by their connectionwith anyotherperson,'or by
beingemployedor concernedin Ms affairs, haveacqUireda knowledgeof his
properly, are incapableof purchasingsuchp'Toperty themselves,'* '" *
For if such personshavinga confidential characterwerepermittedto avall
themselvesof anyknOWledgeacqUired in that capacity,they might be in-
ducedto concealtheir information,andnot toexerciseit for the personarely-
ing on their integrity. The charactersare inconsistent.",
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This rule in equityis notdeniedby defendant'scounsel. Theycon-
tend that the thing sold wasnot the testator'spropertyi that it was
only a right to a part of an estate,and it was sold at no instanceof
Gillet's, but for a debt incurredof her own choiceand will: thathe
occupiedno relations to her, or to the property sold, that forbade
him to purchaseit for himself; that he was not her guardianto
protect her against improvidentacts. Does this rule, declaring,as
it admittedlydoes,that trustees,agents,and all personsholding con-
fidential relations to anotherare included in that part of the rule
italicized, apply to Gillet? The thing upon which the loan nego-
tiated by him was secured,was a seventhpart of the many thou-,
sandacresof land which he, at the time of the mortgageand sale.
held for the testator'srepreseJ;ltatives,andof which he had, in con-
sequenceof his beingthesolemanagerandadministratorof Morgan's
estatefor many years, acquired a knowledgeof the location and
value of the lands which, likely, no one else could have possessed,
and which, it would seem,he should not in fair dealing, under all
the circumstancesshownin the bill, haveused,exceptfor the benefit
of all personswith whom he (asexecutoror otherwise)occupiedany
specialor generalfiduciary relations. It is not at all clear to me
that the force of the rule �i�n�v�o�~�e�d in this casecan be broken or less-
ened,because,as is suggested,the sale at which he purchasedthe
particular propertywas made to satisfy a debtagainstthe property
which she had incurred,instead of being made to satisfy a debt
againstthe succession;for the fact that she,insteadof the testator,
incurred the debt, did not take the thing so14 out of the executor's
hands; nor did the fact that shemortgagedher interest in the suc-
cessionsevertheir relations,or-makethe particularpropertysold the
propertyof a strangeror third person,so far asGillet wasconcerned.

It is further suggestedin the argumentthat therewasnothing to
prohibit the executorfrom purchasingthe interest.of Mrs. Allen, she
beingsui juris, for himself; and as the salewasmadeby or for her-
self, to satisfya creditorof hers,thereis nothingin therule to forbid
the purchaseGillet made. That he could have purchasedfrom her
her part of the successionis true,; but it hlJ,S beenuniformly held
that wherea trusteedirectly or indirectly purchasesof his cestuique
trust sui juris, it must appear that it was deliberately agreedor
understoodbetweenthem'that the relation shall be consideredas
dissolved,and "that there is a clearcontract,ascertainedto be such
after a jealousandscrupulousexaminationof all the circumstances,
andit is clearthatthecestuiquetrust intendedthat the trusteeshould
buy, and there is no fraud, concealment,and no advantagetaken
by the trusteeof information acquiredby him as trustee." ohurch
v. Marine Ins. 00. 1 Mason,341. As the bill showsjust theopposite
of these fair conditions, it is not necessaryto discussthe sugges-
tion as to the competencyof an executorto purchaseof the cestui
que trust sui juris.
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It wiIlbe observedin this casethat the complainant'doesnot rest
her demandfor equitablerelief solely upon the fact that Gillet, in
his position as executor,wus forbidden to purchaseher propertyfor
himself, for the bill makescertain chargesand complaintsin rela-
tion to the advice,acts,transactions,and promisesof Gillet in man-
agingthe estateand in negotiatingthe loan,which show,asidefrom
his being the executorof the estate,that he was,or may havebeen,
connectedwith her, and with her said interest,andwith the debt for
which it was sold,in sucha fiduciary or confidentialway asto forbid
him to purchasefor himself. It will beseenthat therule we arecon-
sidering,and the public policy which its enforcementis intendedto
conserve,is not limited to prohibiting an executor,trustee,or agent
from combining the dual characterof vendor andvendee,as Gillet
would certainlyhavedoneif he hadpurchasedthewhole or any p.art
of his testator'spropertyat a sale, judicial or otherwise,madeto pay
Morgan'sdebts,or to effect a partitionof thelands. To prohibit this
combinationof inconsistentcharactersin an agent,is clearly oneof
the essentialpurposesof the rule in equity, and of the policy of the
law as laid down in Davolle v. Fanning, 2 Johns.Ch. 252, and in
the casesreviewed by the learnedjudge in his examinationof that
notedcase; but it goesfurther, andmakesit inequitable,underthe
allegationsof complainant'sbill, for Gillet, not consideringhis ca-
pacity as executor,to hold the propertyberein involved otherwise
than asa resulting trust for the beneficiai'Ynow suing for equitable
relief.

Demurreroverruled.

GOODYEAR RUBBER Co. v. GOODYEAR'S RUBBER MFG. Co. and others.

(Oirtmit Oourt, 8. D. New York. August 15,1884.)

1. TRADE-NAME-RIGRT OF CORPORATION TO ACQUIRE-INFRINGEMENT BY AN-
OTHER COR!'ORATION.á . .

A corporationmayacquirea propertyright to theuseof a nameother than
its originalcorporatenameasa trade-mark,or asincidentalto thegood-will of
a business,aswell asa)l indi\ridual; and if it Qasacquiredsticharight, it can-
not bedeprived thereof by the assumptionof such namesubsequentlyby an-
othercorporation,whetherthe latte.select!!its nameby the actof .corporators
who organizeunderthegenerallawsof thestate,or the nameis.selectedfor it
in a specialact by a legislativebody. ¥.

2. SAME-PRIORTY-EvIDENC:E-INJUNcTION-" GOODYEAR RUBBlcR'COMPANY"--
"GOODYEAR'a RUBBER MFG. CO."

Upon examinationof the evidencein caseat bar,heZd, that the"Goodyear
RubberCompany"wasentitledto an injunctionreatrainingthedefendantfrom
usingthe name,"Goodyear'sRubberMfg. Co." :.. ' .

In Equity.
W. W. MacFarland, for complainant.


