
OELLULOID MANUF'G CO. v. PBATT.

CELLULOID MAKUF'a CO. and anotherv. PRATT and others¥.

SAME v. COMSTOOK and others.

Oircuit Court, D. OonneMicut. -July 31,1884.)

1'ATENT-HYATT'S PATENT CELLULOID PIANO KBrs.
It is an infringementof the firrt claim of thil Hyatt patellt (No. 210,780)if

a �s�u�b�s�~�n�t�i�a�l portionot the upperSlI.rfaceof the key-boardof'a p:anoor organ
is coveredwHh a singlesheetof celluloid, bnt it it is not an infringementto
coversinAJekeyswhh separateatr:psof celluloid.

In Equity.
J. E. Hindon Hyde and Frederic H. Bett8, for plaintiffs.
GeorgeB. Ashleyand Francis O. Nye, for defendants.
SHIPMAN, J. 1'heseare two bills in equity, each chargingthe re-

Rpectivedefendantswith the infringemer.t of letterspatentNo. 210,-
780, datedDecember10, 1878, to the �C�e�~�l�u�l�o�i�d ManufacturingCom-
pany, aRsigneeof JohnW. Hyatt, for an improvementin the manu-
factureof piano keys.

At the ooteof the patentedinvention, piano keys and organkeys
werealwayscoveredwith ivory. The "head"of the key is t.llat portion
which is in front of the sharps,or black keys,and the "tail" is that
portion whioh extendsbackwardbetweenthe sharps. The "from"
of the key is the portion which is below the head. After the blank
woodenkey-boardwas made,and the spaceswhich the keys Wale to
occupyhad beenproperly designated,the next stepwas to cover the
fronts with strips of ivory. Before1860,white holly wood was used
for the fronts. Whenivory wasused,thefronts weremadeby gluing
strips large enoughto cover the fronts of two k6ys, or the front of
one key, and sometimes,as in Steinway& Sons' factory, the entire
front of the boardwas coveredwith a si.ngle strip. Each headwas
then separatelygluedon, andeachseparatetail wasthereafterjoined
to eachhead,andthe 'oardwas then sawedinto the separatekeys.
The top of the right-handkey was frequentlycoveredwith onestrip.
The public taste requiredthat the fronts should matcheach other,
andthat headsand tails shouldalso be of the samegrain and color,
and that the entire top surfaceof the white keys should also be
matched.

While the method of constructionwhich has been describedwas
the onein generaluse,thewholeof eachkey-head,front, andtail-
hadbeenmadeof a sinf,le pieceof ivory, underthe Needhampatent.
The entireuppersurfaceof eachof two key-boardswasoncecovered,
in the factory of Steinway & Sons,of New York, with a singlesheet
of ivory, but this was an exceptionalfeat, performedwith an excep-
tionally beautifulandevenlygrainedpieceof ivory. All theheadsof
the keys upon a key-boardhavealsobeencoveredwith a singlestrip
of ivory. Seventy-fivekey-boardswere madein this way by �P�r�a�t�~�,
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Bead& Co., of Meriden. This experimentwasnot repeatedby that
firm.-

The objections to covering a large spacewith a single strip are
that the ivory is apt to "check,"or havesmallcracks,andthat, being
non-plastic,it doesnot uniformly adhereto the wood, andalso that
the grain is not uniform, andthat, therefore,hea.dsand tails do not
match each other. The coveringof a large surfacewith ivory was
riot unknown; it hadbeendonein exceptionalinstances;but it was
p-ot practicableto makekeys iii this way; andtheonly practicaland
commercialmethodof manufacturewas by gluing separatestrips to
the uppersurfaceof separatekeys.

After the inventionof the article to which the tradenameof cellu-
loid was given, Mr¥.Hyatt endeaveredto makecelluloid keysin the
samemannerin which ivory keyshadbeenmade,but wasunsuccess-
ful. . He thensucceededin coveringtheentireuppersurfaceof a key-
boardwith a sheetof celluloid, fastenedto thewoodwith theusualeel.
luloid cement. This methodof constructionwaseconomicalof time,
andhasreducedthepriceof thecheapergradeof keys. Theinvention
did not consist in the substitutionof celluloid for ivory, wherebya
reductionin the priceof keys wascaused,but it consistedin the fact
that, by the use of celluloid, therewas practicallyfurnished a new
anduseful modeof constructingkey-boards,viz., by cementingto the
boarda singlesheetof the veneer,insteadof by gluinga largenumber
of separatepiecesof ivory, which musteach be matchedand sepa.
rately fastenedto the wood. This new method of constructionwas
impracticablewith ivory, or with any materialwhich wasknown be-
fore celluloid was manufactured,and it J;equired�i�~�v�e�n�t�i�o�n to find
out and demonstratethat key-boardscould be manufactured,so as to
bea commercialarticle,by coveringtheir uppersurfaceswith a single
sheetof a materialwhich would makean attractiveand �p�e�r�m�a�n�e�n�~
coating for the wooden keys, because,from the fact that celluloid
existed,it by no meansfollowed that a key-boardcould be efficiently
and successfullycoveredwith it. The defendantsdo not deny the
patentabilityof the invention,but placetheircaseupon non-infrings-
ment,as they construethe patent.

The patenteedescribeshis invention, in the descriptivepart of his
patent,asfollows:

"It consistsin coveringasuitablekey-boardblank,on its exposedupperSUI-
faceand edge,with a sheetorscroll of someplasticcomposition,which is ce-
mentedor otherwisecausedto adhereto the surfaceswhereonit is desired.
After being thuscoated,the blank is sawedor otherwiseseveredinto sec-
tions,eachoneof which constitutesacoveredkey. '" '" '" In theaccom-
panyingdrawings,A representsa key-boardblank, composedof wood or
anyothersuitablematerial,of thesizeandcontourrequiredtoform thenum-
berof keysof thedimensionsrequired. Over theuppersurfaceand outer
edgeof this blank, and cementedor otherwisesecuredtheretoin a 8uitablo
manner,is provideda thin sheetor scroll, B, of plasticcomposition. So.far
asknown,thematerialtermEd' celluloid' is thebestadaptedto the purposeof
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coveringtheblank, thoughit is plain thatothermaterialsof a plasticnature
mayanswer. The coveringof the blankwith the sheetof compositionor
materia.lcompletesthe first essentialsteptowards the productionof the in-
vention. Thenextoperationis toseverthe blankintosectionsof thedesired
sizeto form thekeys,D."

The claimsof the patentare the following:
II (1) As a newarticle of manufacture,a blank key-boardcoveredwith a

continuous.stripor roll of plasticcomposition,substantiallyasspecified. (2)
The within-describedprocessof formi.ng piano or analogouskeys, whioh
consistsin coveringa key-boardblank with a strip of plastic material,and
then cuttingout eachkey from thecoatedblank, substantiallyasspecified."

The specificationand the first claim, if it is construedliterltlly,
describea broaderinvention than Hyatt made. His inventiondid
not consistin coveringa key-boardwith any plasticcomposition,be-
causehe knew nothing of the adaptability for the purposeof any
othermaterialthan theonewhich hasthe generalnameof celluloid;
neither did he know how any other material could be cementedor
fastenedto the wood. His inventionwasconfined to the materials
upon which he successfulJyexperimented,and his patent is to be
limited to plasticcompositionof thenatureandcharacterof celluloid,
and cementedto the wood wibh the cementwith which celluloid is
usuallycausedto adhereto anothersurface. .

Each defendantis a manufacturerof piano and organ keys,and
coversthe upper surfacesand edgesof someof its key-boardseach
with a sheetof cbrolithion, or celluloid, andalsocoversthe fronts of
the samekey-boardseach with anotherstrip of the samematerial.
They insist that this is not an infringementof the plaintiffs' patent,
which they construeto befor a coveringof the uppersurfaceandthe
front of a key-boardwith onesheetof c.elluloid. The patentspeaks
of coveringthe "uppersurfaceandouteredge"of theblank, but it is
manifestfrom the drawingsthat the outeredge doesnot meanthe
front, but the edgeof the top of the key-board. The defendantsdo,
not alwayscoverthe whole of the top with a singlesheetof celluloid,
but sometimesusetwo sheets. It is an infringementif a substantial
portionof theuppersurf.aceof the key-boardis coveredwith a single
sheet,but it is not an infringementto coversinglekeyswith separate
stripsof celluloid.

The secondclaim of the patent seemsto have been insertedfor
the mere purposeof having more than one olaim. As a statement
of the invention, which consistedin coveringthe uppersurfaceof a
key-boardwith a singlesheetof celluloid, it is useless,and,asa �s�t�a�~�e�­
ment of the processof making key-boards,it is incorreot. It is far
preferableto cementan unpolishedthan a polishedsheetto �~�h�e key-
board,as the inventor well knew, and thereforethe next operation,
after cementingthe sheet,is to level andpolish it. The defendants
do not usethe processwhich is describedin this claIm.

Let there be a decreefor an injunction againstthe infringement
of the.first claim, andfor an accounting.
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BOSTOOK 'V. GOODRICH.l

(Circuit Court, BJ. D. Pennsylvania. June2, 1884.)

1. FA'rENTs-ADDITIONAL FEA'rURES-lMPROVEMENTUPON FORMER INVENTION-
INFlUNGEMENTS.

Letterspatent for an improvementmade to a patentedinvention,byaddi-
tional featureshavingno material effect upon thecharacter,operation,or re-
sult produced,do not conferupon the subsequentpatenteea right to usethe
onginaldevice.

2. SAME-SPLITTING UP AND "MULTIPbYING CLAIMS.
"i'he practieeof unnecessarilysplitting up and multiplying claims disap-

proved.
3. SAME-EvIDENCE-lNCONSISTENTCONDUCT OF RESPONDEN'f.

That the respondentoffered a largesumof moneyfor a patent,and subse-
quentlytook out patentsfor similar devices,arefacts to be consideredas be-
ing inconsistentwith his subsequentcontention ofwant of novelty in the
patent.

4. SAME-SEWING-MACHTNE Tuck-CREASERS-LETTERSPATENT Nos. 64,404,80,-
::l69, 81,160,117,501-

Letters patentNo. 64,404, issuedMay 7,1867,and No. 80,269,issuedJuly
28, 186B, to Edward Bostock, for improvementsin sc\Ving-nmeh:netuck-
creaser,arenot shown to want patentablenovelty, and are infringed by the
devicesconstTuctedunder letters patent No. 81,160, issuedAugust 18, 1868,
andNo. 117,501,issued.May 16,1876,to Heury C. Goodláich.

In Equity. Hearingon bill, answer,and proofs.
Bill to restrainan allegedinfringementof claims Nos. 2, 3, 5, and

6, of patent(No. 64,404)issuedMay 7, 1867,to EdwardBostock,and
claim No.1 of patent(No. 80,269) issuedJuly 28, 1868,to saidBos-
tock for improvementsin sewing-machinetuck-creasersassignedby
mesne assignmentsto Sarah L. Bostock. Respondentcontended
that therewas no patentablenovelty over 21 prior patents,and al-
legedthat thedevicesmadeand sold by the respondentunderletters
patent(No. 81,160)issued August 18, 1868, to Henry C. Goodrich,
and(No. 117,501)issuedMay 16,1876,to saidGoodrich,for improve-
ments in tuck-creasersfor sewing-machines,were distinguishable
from the Bostock invention in the constructionand modeof opera-
tion.

H. T. Fentonand W. W. Ledyard,for complainant.
WestJ; Bond, (of Chicago,)for respondent.
BUTLER, J. The patentNo. 80,270,of July 28,1868,having been

withdrawnfrom the case,we havefor considerationonly thoseof No.
64,404,of May 7, 1867,and No. �8�0�,�~�6�9�, of July 28, 1868. Of No.
64,404the defendantis chargedwith infringing claims 2, 3, 5, and6,
and of No. 80,269,claim 1. The defenseset up is want of novelty,
andnon-infringement. The patenteehaspursuedthe usualand reo
prehensiblepl'acticeof unnecessarily,if not improperly, splitting up
andmultiplying claims. Its effect here (which may beunimportant)
we are not called upon to consider. The patentNo. 64,404coversa

lReportedby Albert B. Guilbert andH. W. Watson,of the PhiludelphialJar.


