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at a valuelargelyin excessof its realvalue,providedthattestimonyis
supplementedby proof that that was a merecover, So meretrick, by
which he obtainedmore than thelegal fee. That suchwas the testi-
monyI must assume. It doesnot appearfrom the bill of exceptions
that suchwas not the testimony,and I think it is competentfor the
government,on sucha chargeas this,-thatthe defendanthastaken
from thepensionermorefeesthanhe wasentitledto,-toshowthathe
did takethatexcess,althoughhemade,as anexcuseor cover,thepre-
tenseof a sale of property,or any other pretense. Of course,if it
was a mere voluntary transaction,by which property was sold, aI-

. thoughfor a sumlargely in excessof its value,it doesnot comewithin
the provisionsof the statute;but if it was,asstated,a meretrick, a
merecover,by which thereal factsof the transactionwere attempted
to be concealed,I think the government,undersuch an indictment,
couldshowit, and,as far asthe bill of exceptionsdiscloses,thatmight
havebeenthe testimonyproduced.

Thosearethe only substltIltialquestionspresented,as I look at the
record, and in them I seeno error. The judgmentof the district
court in the matterwill be affirmed.

STEAM STONE-CUTTER Co. v. SHELDONS and another.

(Oireuit Oourt, D. Vermont. October 7, 1884.)

L PATENTS FOR INVENTIONS-DAMAGES FOil INFRINGEMENT-PROFITSOF SALES-
PROFITS DERIVED FHOM USE.

Whena patentee,in an action againstan infringer who manufacturedand
sold for use his invention,hashada decreefor the profits of suchsales,and
suchdecreehasbeensatisfied,hecannotrecover,in anactionagainsttheparty
to whom thepatentwassold, theprofits derivedby him from theusethereof.

2. SAME-SALE OF PATENTED ARTICLE-TITLE OF VENDEE.
'rherecoveryof the profits of the saleof a patentedarticle for use,in an ac-

tion againstthevendor,veststhe title to theusein thepurchaserof thearticle.
3. SAME-PRACTICE-INTERLOCUTORYDECREE-FINAL DECREE.

Althoughtherehasbecnaninterlocutorrdecreefor plaintiff, whenit isshown,
on themaster'sreport, thathe is not entItled to recover,a final decreefor de-
fendantsmay be entered.

In Equity. Exceptionsto master'sreport.
AldaceF. Walker andJohn W. Stewart,for orator.
EdwardJ. Phelpsand Walter a. Dunton,for defendants.
WHEELER, J. The master'sreport shows that the WindsorMan-

Ufacturing Companymade and sold for use to the defendantsfive
channelingmachinesfor cutting out marble from'quarries, which
were infringementsupon the orator'spatenta; that the orator has
had a decreeagainst the Windsor ManufacturingCompanyfor: the
profits of thesesales; that the decreehas been �B�a�t�i�s�f�i�~�d in part by
the paymentof money,and as to the residueby:levy on real estate,



.876 �F�~�E�n�A�L REPOBTE&

the title acquiredby which is in litigation, but has so far been de-
cided in favor of the orator; and that the defendantshave derived
profits from the useof the machinesto the amountof $5,320.03,for
which theyshouldaccountto the orator,if liable to accountat all for
such profits. Various questionsbearingupon the correctnessof ihis
accountare raisedby exceptionsto the report. The principal ques-
tion is as to the right of the orator to recovertheseprofits at all after
haying recoveredprofits for the sales.

The decreesfor the acconntsin eachcaseweremadeundertheact
of 1836. The exclusiveright conferredby patentsalwayshas been
to make,use,and sell for use,the patentedinvention. In the act of.
1790thewordswere,"the soleandexclusiveright and liberty of mak-
ing, constructing,using, andvending to others to be used,the said
.inventionor discovery." Chapter7, ¤ 1, (1 St. at Large,109.) In
the act of 1793 the words were the same. Chapter11, ¤ 1, (1 St.
at Large,318.) In the act of 1836 the wordswerechangedto, "the
full and exclusiveright and liberty of making,using, and vendingto
othersto paused,the said inventionor discovery." Chapter357, ¤
5, (5 St. at Large,117.) In 1870the words were againchangedto,
"the exclusiveright to make,use,andvend the invention or discov-
ery." Chapter230, ¤ 22, (16 St. at Large, 201; Rev. St. ¤ 4884.)
The effect of theseexpressionsobviously is and was intended to be
the samethroughout,and is to give an exclusiveright to make,use,
and sell for use. In the act of 179() an action was given for devis-
ing, making, constructing,using,employing,or vending patentedar-
ticles without consentof the ownersof the patent in writing. Sec-
tion 4. In the act of 1793, ¤ 5, the expressionwaschangedto give
an action for making, devising,and using or selling. The words
were againchangedin the act of 1800, ¤ 3, to make, devise,use,or
sell. .By the act of �1�~�3�6 the ownersof patentswere left to their ac-
tions at law, with the powerof thecourt to increasethe damages,and
to their right to proceedin equity, whereequitablerelief wasneces-
sary, for infringements,without anywords in the statutesto express
what should be an infringementor what actionsmight be sustained
for. Sections14, 15,17; Rootv. RailwayGo. 105 U. S. 189. The
exclusiveright wasleft to be,to make,use,andsell to othersfor use.

The meresaleof the materialsof a machine,completeand fit for
operation,would not be an infringementof the patenton the ma-
chine, unlessthe sale was for use. Sawin v. Guild, 1 Gall. 485;
Whittimore v. Gutter, Id. 480. When the orator recoveredthe pro-
fits.of an infringementby the makingandselling of thesemachines,
it must have beena recoveryfor a sale for use,for sucha saleonly
could be recoveredfor. The sale, apart from the use, would not
be distinguishableas an infringement. The recoverywas as for a
tori. consistingof the selling andusingunderthesale. The jurisdic-
tion of the court of equityover the caserestedupon the necessityfor
equitablerelief in granting an injunction. Having jurisdiction, the
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court retainedthe caseandátook an accountof the profits of the de-
fendantthere,and decreedthemto the orator, in order to do justice
as far as possibleby administeringfull relief. Theseprinciplesare
fully and elaboratelyexplained,and set at rest for the courtsof the
United States,in Root v. RailwayCo. Perhaps,in anactionfor dam-
ages,the orator might have recoveredmore than the amountof the
profits; but, if so, the recoverywould have beenfor the samething
at a higherrateof damages. The oratorelectedto take the profits
as the measureof the recovery. Anotherrecoveryfor thesaUlething
could not be hadagainstthatdefendant,neithercould it anymore be
had �a�~�a�i�n�s�t any other joint tort-feasor. Undoubtedly,an actionat
law or a bill in equity, during the life of the patent,could be main-
tained against thosedefendantsfor their useof the machines,apart
from the sale,if therehad beennorecoveryfor the saleand use; and
soan action might.. doubtless,havebeenmaintainedagainstboth the
Windsor ManufacturingCompanyand the defendantsfor the useof
the machinesby the defendants,without referenceto the profits of
thesales. Thedefendantsherewould be liable becausetheyinfringed
dIrectly by the use; theWindsorManufacturingCompanywould be
liable because,by the sale, it authoárizedand promoted the use.
They were joint tort-feasofsas to the pse. Oneof them has made
satisfaction,and but one satisfactioncan be had. Had the orator
proceededfor the profits of the usenonecould have beenrecovered
of the WindsorManufacturingCompany,for nonewere madeout.of
the use by.that company. Elizabethv. PavementCo. 97 U. S. 126.
From thosedefendantsthey could recoverthe full profits of the use,
as is soughtto be donenow. The defendantsheremight havebeen
joined in a suit againstinfringement by the sale to them, but they
could not be held for the profits of the sale,for they madenoneout
of that. The orator could not in any mode recover both for the
profits of the sale for use and the profits of the use. Each was a
trespassupon the orator'sexclusive rights, but not a separateand
distinct trespass. A recoveryfor one would includea recoveryfor a
part, at least,of the other,so that a recoverycould be hadfor either,
but not for both. The orator,havinghad a recoveryfOf one, cannot
now haveanotherfor the other. Chamberlinv. Murphy, 41"Vt. 110.

n is said that the plaintiff hasnot obtainedfull satisfaction. .But
the executionfor the enforcementof the decreeagainstthe Windsor
ManufacturingCompanyhasbeenreturn,edsatisfied,andhasnot been
revived as not actuallysatisfied. In trespassquare clausumthe de-
fendantpleadedthat theplaintiff distrainedhishogdamagefeasantfor
the sametrespass. The plaintiff replied that the hog escapedwith-
out his consent,and he wasnot satisfied. On demurrer,it was'held
that the action would not lie. Salk. 242; Buller, N. P. 84. Satis-
f:tction neednot be in money. The taking of the body of a defend-
ant may be a full satisfaction,and yet yield no money. The return
of the executionas satisfied is plenaryevidenceof its satisfaction
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while it stands. Magniac v. Tlwmson,15 How. 281; Bac.Abr. "Ex.-
ecution,"D.

There is anotherview of this questionwhich has been touched
uponformerly in this case,and that is that the recoveryof the prof-
its of the sale for usevested the title to the usein the purchaserof
the machines. Stone-cutterGo. v. Sheldons,15 FED. REP. 608. It
was upon this ground that the recoveryof the profits against the
Windsor Manufacturing Companywas based. Stone-cutterGo. v.
Windsot'M(tntlj' 9 Co. 17 Blatchf. 24. This view is supportedby sev-
eral decidedcases,(Perrigo v. Spaulding,13 BIatchf. 389; Spauld-
in,g v. Page,1 Sawy.702; Allis v. Stowell,15 FED. REP. 242;) and
it is not inconsistentwith Blakev. GreenwoodCMnetery,16 FED. REP.
676. There,merelynominal damageshad beenrecoveredagainsta
manufacturerof the infringing machine,with an injunction. The
defendantpurehasedthe machine,andsetup the former recoveryas
a bar to a recoveryfor the infringementby its useby him. This was
held to be no bar, becausethere had beenno recoveryfor this use,

¥ or for the profits or damageson a sale for use. Where an owner
of a patenthascompensation.for the saleof a specificmachineem-
bodyingthe invention,that machineis foreverfreedfrom the monop-
oly. Bloomerv. MWinger, 1 Wall. 340. A compensationby recov-
ery in an actIon for the samething shouldhavethe sameeffect.

Althoughtherehasbeenaninterlocutorydecreefor the orator,still,
asuponthemaster'sreport theoratoris not entitledto recover,a final
deereefor the defendantsis proper. Fourniquetv.Perkins, 16 How.
82; American Diamond Drill Co. v. Sullivan Machine Co. 21 FED.
REP.';4. Theinterlocutorydecreeis understoodto havebeenentered
by consent,without hearing;and someother �p�r�o�c�e�e�d�i�n�~�s havebeen
ha.dwhich may affect questionsof costs,andthosequestionsare left
open.

Let therebe a decreedismissinRthe bill.

NlIIW YORK GRAPE SUGAR Co. v. PEORU GRAPE SUGAR Co.

SAME v. PEORIA STAROH MANuF'a Co.

(Oireuit Court.N. D. IZlinois. October20, 1BB4.)

PATENTS FOR INVENTIONS-SEVERAL PATENT8 ApPLICABLE TQ SAME PROCEss-IN-
, FRINGEMENT":-ExPIRATION OF ONE PATENT-j\lIoTION '1'0 DISMISB¥

. WherEia bUl. in additionto theusualchargesof infringementof three pat-
:ents�8�p�e�c�~�f�i�e�d therein.states.'that II theseseveralll)liters patentare applicable
to the sameprocess,and�a�r�~ so usedby defendants,"andit appearstjlat it may
bejmposslble'toawarddamagesfor infringemelltof two of the patents.with-
out wlso tak.ing'into considetriliionthe value of theáotherpatent,a motion to
dismiss the bill as to suchpatent,becauseit waslio near its expirationthat l\n
injunction could not be granted�~�n�d�e�r it, may be overruled. Bettsv. GalUas,
L. RIO Eq,393,distinguishea; �.�~


