
NEILL V. THE FRANCIS. 921

in my previousconvictions. At the sametime, if the questionbad
beenrearguedbeforemyself alone,I shouldhaveaffirmedtheoriginal
decree,upon the ground that a rehearingbeforethe samejudgewill
not be grantedunlesshe is clearly of opinion that he was mistaken
in his original judgment; henceI thought it a proper caseto call
upon the circuit justice to resolvemy doubts. I am entirely con-
tent, uponthe rehearing,with the opinion originally announced. I
confessI am not able, speakingas one who is not praotically ac-
quaintedwith mechanicsand machinery,to Bee the greatbenefitof
this apparatusover the other, the improvementbeing largely in the
shorteningof the tube; at the sametime, the burdenof proving that
is upon the defendant,and it is a burdenwhich I apprehendwould
be a pretty difficult oneto carry, in view of the large salesmadeby
the plaintiff in this suit, and the adoptionby the defendantof this
devicein preferenceto all others. I think that is very strongevi-
dencethat there must be a superiority,in the mindsof experienced
engineers,in the Hancock patent,and I think there is, in respect
to its mechanismand the details mentionedby the circuit justice,
quite a markeddistinctionbetweenit and the Rue patent.

NEILL and anotherv. THE FRANCIS, etc.

(District Court, S. D. Nef4 York. September20, 1884.)

1. MARITIME LIEN-8urPLIEs-FOREIGNPORT-CHARTERER.
Wherethechartererof the steamerF. for the"centennialseason,"not be-

ing master,appliedin personto coal dealersin Philadelphiafor coal,uponher
first trip thither from Bridgeport,Connecticut,stating that he hada charter
for the season,and directedthecoal to be hilled to him, andgavein payment
his check on a Bridgeport bank, stating that it was not then good, but he
thoughtit would be whenpresented,and no referencewasmade to thevessel
as a sourceof credit, and therewasno inquiry madeof themasteror dealing
with him, or with any otherofficer or agentof the ship,andthe chartererhad,
by the termsof thecharter-party,agreedto payfor all suchsupplies,held,that
the circumstancesindicated to the libelants that the applicationfor coalwas
upon the charterer'scredit only, ami that, in furnishing the coal thereupon
without any dissentor referenceto the credit of the ship, or inqniryof the
master,the libelantsmust be held to haveacquiescedin trusting to thechar-
tereronly, andthat the ship wasnot bound.

2. SAME-PERSONAL CREDIT.
In dealingwith a known chartererin a foreign port for mereordinarysup-

plies, the dealingsare 'JYI'ima facie uponhis personalcredit only. Semble,no
sound legal or commercialreasonexistswhy such dealings,not beinga case
of actualnecessityor distress,shouldnot be held subjectto the preciselimita-
tions in thecharterof which thematel'ial-manhas,or is affectedwith, knowl-
edge.

In Admiralty.
Huntley £t Bower, for libelants.
William P. DixOll1 for claimants.
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... BROWN, J. This libel was filed .to recover$292.50,the price of 65
tonsof coal suppliedto the steamerFrancisat Philadelphiaon May
17, 1876. Tha generalowners,the Providence& StoningtonSteam-
ship Companyof RhodeIsland,appearasclaimantsof the steamer,
and deny that any lien wasacquiredupon the vessel.

The proof shows that in the spring of 1876 the claimantschar-
teredthe steamer.to oneH. M. Hoyt, of Bridgeport,Connecticut,to
run as an excursionsteamerbetweenBridgeport and Philadelphia
during the centennialseason;that the captainof the steamerwas
designatedby the claimants,but that he was to be in the employ
andpay of the charterer,who had exclusivepossession,control, and
managementof the steamerduring the termfor which shewashired;
tbatthechartercontaineda further clauseproviding that the char-
terershould"provide and pay for all the coal, fuel, pilotages,and all
otherchargeswhatsoever;"that Hoyt took possessionof the steamer
underthe charter,accompaniedher to Philadelphia,and applied to
oneZieglerfor coal,informing him of thecharter;that Ziegler,being
a retail dealeronly, was unable to obtain the drawbackallowed to
wholesaledealers,and thereuponintroducedHoyt to the libelants,
who were wholesaledealers,and who, by shipping coal on board
under a bill of lading, could procme and allow to Hoyt a certain
drawbackupon the price; that Hoyt told the libelants,when making
arrangementfor the coal, that he had charteredthe }l'rancis to run
betweenBridgeportand Philadelphia.during the centennialseason,
andwantedcoal for her; that at the sametime he told the libelants
"to makeout the bills to him," which wasdone,and that he gave to
the libelantshis checkfor theamount,drawnupona bankat Bridge-
port, .telling them that the check was not then good, but that he
thonghtit would be goodby the time it waspresented. Nothingwas
said betweenHoyt and the libelants as to any credit of the ship.
Hoyt receivedfrom the libelants an orderon the ReadingRailroad
Companyfor delivery of coal at Richmond,sometwo or threemiles
up the river, and the steamerwent thereand took it aboard,giving
a bill of lading therefor,uponwhich theusualdrawbackwasallowed.

There is no evidencein regard to the credit of Hoyt in Philadel-
phia. He was not before known to the libelants. The coal does
not appearto have beenchargedto the ship, but wasbilled to Hoyt
only, in accordancewith his directions. One of the libelants,how-
ever, testified that they would not have sold, on the credit of Hoyt
only, if �t�~�e�y had not supposedthey had a lien on the vessel. It
is not testified that anything was said by either about any credit
of the vessel,but it is clearthat the coal was directed by Hoyt to be
billed to him. Neitherthe captainnor any otherofficer of the ship
took any part in thepurchaseof thecoal. Thecaptaintestified that
he notified Ziegler,who cameaboardthe vessel,that the steamerwas
not to be liable for any supplies; Ziegler, however,denies this. It
is probablethat the captain'snoticewas to someotherperson. The
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"heck,on presentment,wasprotestedfor non-payment,andthis libel
Wll.S subsequentlyfiled in Septemberfollowing.

The above facts presenta caseinmostrespectssimilar to that of
Stephenson v. The Francis, 21 FED. REP. 715, in which I have re-
cently held that no lien was acquired. The Qill of lading, in this
case,was ll. mereform adoptedto procurethe drawback,and hasno
bearingon thequestionof lien. In the presentcasethere is not, it
is true,thesameevidenceasin theformer, thatthecaptainex.pressly
statedto the libelants that the ship would not be bound; but the
libelants were fully informed that Hoyt was the chartererfor the
centennialseason,andhavingthat knowledgetheymusthaveunder-
stood,asbusinessmen,that hewas boundto provideandpay for the
coal; andthat in applying for the coal in person,and in directingit
to be billed to him, he wasacting in conformity with his obligations
to the generalowners,and did not intend that the ship should be
held; and in supplying the coal without any dissent from Hoyt's
proposition,or intimating anyclaim uponthe ship, theymust beun-
derstoodasacquiescingin his proposition,which was,in effect,to fur-
nish the coal on his personalcredit only, in conformity with his ob-
ligation to the generalowner. To my mind, these circumstances,
with the giving of the checkin payment,and the absenceof all ref-
erenceto the ship as a sourceof credit, negativeany idea that the
ship was intendedto stand assecurity,or to be boundfor the debt.
Thereis nothing unusualor improbablein sucha personaltrust for
a small bill for so brief a periodin the beginningof a season'sbusi-
ness. It is the habit of businessmen, in all branchesof trade,to
take small risks in this way at the beginningof a season'strade.

I haveno doubt that the captain,as he testifies,did notify some
onewho cameon board in referenceto the coal that the ship would
not be bound. He was nominatedby the claimantsto look after
their interests;and it was his duty to give such notices to persons
furnishing ordinarysuppliesto the steamer. The only reasonwhy
the libelants were not so notified expressly,was that they did not
dealwith the shipor her captain,but with the chartererawayfrom
theship. Thill furnishesan additionalreasonwhy, in the absenceof
all referenceto the ship as a sourceof credit, the libela.ntsshouldbe
heldprima facie to be dealingwith the specialowneron his own re-
sponsibilityonly, as I have previouslyheld. The knowledge,more-
over, that he had charteredthe ship for the centennialseason,and
was himself applyingfor coal uponhis own check,if not of itself suf-
ficient to indicate that he was bound to provide and pay for it, and
that he intendedto do so without chargingthe ship, was at leastsuf-
ficient to put them upon inquiry as to the termsof the charter,and
thereforeto affect them with knowledgeof it; and this knowledge,
coupledwith the charterer'sapplicationfor the coal and proposed
paymentby his own check,must have shownthem that no credit of
the ship was intended,but the contrary. The libelants could not
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reasonablyhaveimagined that the steamer,during this "centennial
season,"wasto be runbythe chartererat theship'sexpense. Theno-
tice to them of the charter,and thecharterer'sform of applicationfor
coal, still further strengthenedthis naturalpresumption. Had they
designedto secure�t�h�~ creditof theship, it wastheir duty, underthese
circumstances,either to state this to Hoyt, seeing he was clearly
proposing his own credit only, or (as in my judgment they ought
legally to be held bound to do) to inquire of the captainof the ship,
asthe personrepresentingthe interestsof all. In dealing,not with
the master,who in a foreign port representsby themarinelaw the in-
terestsof all parties,and presumptivelyknows the needsof theship,
and its limitations,but with a known chartereronly, not beinganof-
ficer of the ship, and for mere ordinary supplies,there is no sound
legal or commercialreasonwhy snch dealings,not being a caseof
actualnecessityor distress,shouldnot be held subjectto the precise
limitations of the charterer'spowers as specified by the charter,of
which the material-manhas,or is affectedwith, knowledge. All that
the captaincould do for the protectionof the ship wasto notify those
who dealt with the shipherselfthroughhim, or her officers, that she
was not to be bound for supplies; and this it must be inferred from
his testimonythat he did.

In the casepreviouslyreferredto I held that an owner, though in
a foreignport,not being master,in obtainingsupplieson his own per-
sonalorder, without any referenceto the ship as a sourceof credit,
doesso,primafacie, on his own personalcredit; that in order to hold
the ship the material-manmust showeither an agreementor some
circumstancesindicating a common intention to bind the ship. In
thepresentcase,not only is no suchintentionshown,but the circum-
stances,to my mind, clearly indicatethe contrary.

The libel must thereforebe dismissed;but, underthe circumstan-
ces,without costs.

THE NEW HAMPSHIRE.

(Di8trict Oourt, E. D. Micltigan. January12, 1880.,

1. ADMIRALTY JURISDICTION - CONTRACT TO CARRY CARGO AND MAKE SALE-
FAILURE TO ACCOUNT-LIABII,ITY OF VESSEL.

The ownerand masterof a vesselcontractedto carry a cal'lZo to its placeof
destination,to 8ell it, andreturnthe proceedsto the consignor,lesshis freight.
The mastersold the cargo,but did not return or accountfor the proceeds.
Held, that the vesselwasnot liable, and thata court of admiraltyhad no juris-
diction.

2. SAME-DELIVERY TO NAMED CONSIGNEE.
But if this had bien a contract to deliver the cargo to a consigneealready

named,and to collect from him the fl'eight chargesand advances,together
with the price thereof,and, after deductingthe freight, to pay the consignor


