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the fourteenthof November,1877. The plaintiffs, in their petition
for removal,simply seek to remove the suit or proceedingbetween
them and the claimant,it beingconcededthat no removalcould .be
had of the original suit againstA. Bruhn, the SMIle having been
fully determinedin the statecourt. But it is claimed by plaintiffs
that the suit or proceedingagainstH. J. Dillon, claimant,is an in-
dependentproceeding,and not �h�a�v�i�n�~ beenheardanddeterminedin
saidstatecourtcan be�r�~�o�v�e�d andhoo.rdin this court; all of which,
it seemsto me, dependsupon the ruling of the supremecourt of the
United Statesbeforereferred to, and in accordancewith which this
casemustbe decided.

It seemsto me that this causemust be remitted to the district
court of Bowie county, Texas, from whenctl it came; and it is 80
ordered.

WILSON v. ST. LOUIS & S. F. By. Co. and others.!

(Oircuit Court, E. D. Mi88ouri.t:leptember25, �1�8�~�.�)

1. REMOVAL OF CASESBY A PARTY WHERE Co-DEFENDANT OR CO-PLAINTIFB' IS
NOT ENTPI'LED '1'0 REMOVAL.

Whereanpn-residentparty has an interestin a controversyin a statecourt
which i6 separateanddisMnct from, anddoesnot necessarilyinvol"6the inter-
estof, theotherd,efendantsin the issueor the otherpartyon thesameside,he
canrem0106the caseinto the federalcourt; but if the interestsof the parties
on the sitle of thJl partydesiring t1:.e removal are so identified andmixed up
that theymustandshouldbe decidedtogether,and the final decreemustde-
pend upon and involve the rightsof bothparties,thenit cannotberemoved,
whereorreof the partieson thatsideis a citizen of the samestateas the ad-
verseparty.

2. SAME-PARTIES-CASESTA'fED.
A., afterrecoveringa judgmentagainstB., a corporation,hadanexecutionre-

turnedl1//,uZabona,andthentook proceedingsunderthe Missouri Jawto BfJ.bject
thestockholders.topersonalliability, andin thoseproceedingsobtainedanorder
againstC., andhadan executiooissuedagain.sthim, underwhich the sheriff
levieduponandsoJdcertainsharesof stockstandingin C. 's nameon the books
of a cor.poration�~�l�e�d D. A. purchasedsomeof thestockandrec6ivedcertifi-
catesof salefrom theshel'iff, andfinding thestockunavailablebecauseD. would
not recognizehim asa stockholder,he institutedsuit in thestatecourt to com-
pel D. to acknowledgehim astheownerof the stock,to have it re!risteredin
h& nameon thecompany'sbooks,andto permithim to receivedividends,and
he made C. a party on the ground that the stock stood in his nameon D.'s
books,C. filed an answerclaiming that he hadsold said stock and delivered
thecertificatesthereforto thepurchaserprior to the time said judgmentwas
renderedagainsthim andhadno interestin tho stockat the time of saidsher-
iff's sale and has none now. D. and A. are citizens of Missouri, C. of New
York, and,the casehavingbeenremovedto this court, A. movedto remandit,
held that, underthe role asabovestated,the casemustbe remanded.

8. PRACTICE IN SUPREME QOURT AS TO REMANDED CASER.
Semble,that remandedcases,if taken up, are advancedand heardout of

their orderin the snpremeG:ourt, on motion.

lReportedby Benj. }'. Rex,Esq.,of theSt. Louis bar.
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Motion to Remand.
Ja8. S. Botsford,for plaintiff.
Jas.O. Broadheadand John O'Day, for defendants.
MILLER, C. J., (orally.) The case of Wilson v. The St. Louis �~

SanFrancisco Railway Company.andthe Seligmans,submitted to us
yesterday, on a motion to remand, was brought in the state courts
and removed here. The question is presented in this manner: Wil-
son, who had recovered a judgment against the Memphis, Carth-
age & Northwestern Railroad Company, had an execution returned
"no property found," and then took proceedings under the law of
Missouri concerning such cases to subject the stockholders to per-
sonalliability, and in those proceedings he obtained an order against
the Seligmans, with an execution issued against them for some twenty
odd thousand dollars. Under that execution the sheriff levied upon
and sold certain stock standing in their names on the books of the
St. Louis & San Framisco Railroad Company, and gave the usual
certificates of sale. Mr. Wilson, finding that certificate unavail-
able, because the St. Louis &San Francisco Railroad Company would
not recognize his right in the premises, filed this petition in the state
court in the nature of a bill in chancery to compel the railroad com-
pany to acknowledge his interest in the stock, to have it registered
on their books in his name, and to permit him to receive dividends,
vote, and otherwise exercise the functions of a stockholder in that
company. He also made the Seligmans parties, on the ground that
the stock stood in their names on the books of the company, and
averring that he had acquired their interest, and in that state of �c�~�s�e

the Seligmans filed their answer. In this they stated that they did
not own the stock at the time the judgment was rendered against
them, nor at the time of the sale to Wilson, but had parted with it,
and that the certificates were then, and ever since had been, in the
hands of persons to whom they sold, whose names they do not give;
that it was sold in the ordinary business way, by indorsement with
blank power of attorney; and that they do not know where it is; at
all events, they assert very roundly that they have no interest in the
stock itself, although it stood in their names on the books at the time
of filing the answer of the railroad company.
Application was made by Seligman, as a citizen of New York, on

the ground of his citizenship in that state, to transfer the case to
this court, and it was done, by order of the state court. It is now
moved to remand it on the ground that it was not a removable cause,
and the question that is presented is rather a question of fact than
any needed new construction of the law on the subject of removal,
for the courts have decided-and it has been decided frequently, so
that the doctrine must be pretty well established at this time-that if
a non-resident party has an interest in a controversy which is separate
and disj,inct, and does not necessarily involve the interest of the
other defendants in the issue, or the other party on the same side,
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he canremove the whole caseinto the federalcourts. On the other'
hand, if the interestsof the other parties are so identified and so
mixed up that they must and should be decided together,and de-
pend on the final decree,which must dependupon and involve the
rights of both parties,then it cannot be removed,whereone of the
partiesis a citizen of the samestatewith the plaintilI or defendant.

I think suchis thecasehere. The mainrelief soughtwhich would
satisfyWilson is that he be placed on the bookeof the St. Louis &
SanFranciscoRailroadCompanyasthe ownerof that stock. To do
that, that companyhas somethingto do. They resist him. The
powersof this court are called into operationto compel them to do
that thing. Whether.they shoulddo it or not dependsupon the fact
of whether Wilson is the rightful owner of the stock,and that de-
pendsupon whether the sale of the stock was properly made,and
whetherhe (Wilson) acquiredthe right to the stockwhich stood in
the nameof the Seligmans,on the booksof the railroad company,as
the ownersof the stock oughtto be boundby anydecreewhich makes
the transferout of toeir nameinto Wilson's name. If they are not
bound by it the act is of very little value to Wilson. If they can go
on oodshowtheyownedthestock,or thatsomevendeeof theirsowned
the stock,why Wilson getsno goodof the �d�~�c�r�e�e�. He hasthe right,
�t�h�~�r�e�f�o�r�e�, that the questionin whosename the stock shall standon
the bookof thecompanyshall bebeforethe court, andthatthe decree
shall bind him at the sametime that it binds the railroadcompany.
The act to be done,the interestssought to be enforcedagainstboth
thesepartiesaffectsboth,andboth shouldbe boundby it, and there-
fore it is a casenot transferableto the circuit court of the United
States,becausethe railroad companyis a citizen of the samestate
with Wilson, the plaintiff. The casewill be remanded.

I wish to suggest,however,as I havedoneseveraltimes of lateon
the circuit, that In thesecasesof removal,whenremanded,if thecourt
commits an error it is speedilyremedliablein the supremecourt of
the United States. Take this particular oosein which the orderto
remandis made. The other party can take a writ of error to-mor-
row, havethe recordfiled in the supcemecourt of the United States
on the first day of the term, go thereand make his motion to have
the caseadvancedandheard,preparehis brief, submit it to thecourt,
and it can be decidedwithin 10 days from the second Monday in
October.

The court hasfound this trouble in thesecases:thatwherea case
is not remanded,the coui"t goeson and exercisesjurisdiction, and it
comesupon a writ of error afterwards,but in caseswhere it is reo
mandedthe federal courtssUBpendand do nothingat all. Our court
hasfelt the necessityof bringing that classof caseswithin the rule
of advancement,so that they are advancedand heard out of their
orderalways,when the partyagainstwhomthe judgmentis rendered
takesthe necessarystepsto haveit reversed;so it is with less hesi.
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tation that we order the remandingof this case,from the fact that
by the first day of NovembezMr. Seligmancan have the question
decidedby the supremecourt of the United Stateswhetherwe shall
changethis order or not.

ROTHSOHILD and others v. MATTHEWS.

(Circuit Coure,E. D. Micltigan. JUly 22, 1884.

1. HEMOVAL OF CAUSE-CASE ARISING UNDJllR LAws OF UNITED &rATES.
Plaintiffs sued defoodant,a United Statesmarshal,in the statecourt, for

trespassin seizingandcarryingawaybooksof accountbelongingto them, but
the declarationfailed to allege that defendantacted in his official capacity.
Defendootdemurredgenerally,and thereuponfiled a petition fur removalof
thecaseto thefederalcourt,allegingin hispetitionthathewasa United States
marshal,andactedunderanattachmentissuedbytheUnitedStatescircuit court
in making the allegedseizure, "if any seizureactuallyoccurred," and that
thesuit wasonearisingunderthe laws of the United States,andinvolved the
constructionof suchlaws. Held, that the recorddid not pn'Seuta casewithin
the jurisdictj.oo.of the federalcourt, and that the causewasnot removable.

2. SAME-PETITION-RECORD.
Thegroundof jurisdiction of the United Statescourt mustappearin the rec-

ord as it actuallyexists,and the petition for removalcanbe takenaspart of
that record only so far asit statesfactswhich maybe regardedas legally con-
sistentwith the pleadingsof thepartiesandwithin thepurview of the issue,if
onehasbeenmadebetweenthem.

Motion to Remand.
Mf\TTHEWS, Justice. This caseis submittedon a motion by plain-

tiffs to remandit to the superiorcourtof Detroit, from which it wasre-
movedon petition of the defflndant. The actionwas brought to re-
cover$10,000damagesfor anallegedtrespass,describedastheforci-
ble andunlawful takicgandcarryingawayfrom thepossessionof the
plaintiffs of certain booksof accountbelongingto them. Thereis
nothing in the declarationfrom which it canbeinferred that thetres-
passcomplainedof wascommittedundercolor of right on the part of
the defendant. To this declarationa generaldemurrerwas filed by
the defendant;and thereuponthe defendantfiled in the statecourt
his petition for the removalof the causeto this court.

This petition sets out that the defendantis, andwas at the time
of the allegedgrievances,the United Statesmarshalfor the Eastern
district of Michigan; that the suit is one arising under the laws of
thepnited States; that,asappearsby the declaration,it wasbrought
against the petitioner for unlawfully seizing certain property and
booksofaccount,and for retainingandholding the samein his pos-
session,and converting the same to his own use; and continuesas
follows:

"Y"ur petitioner further representsthat at the time of the seizing and
takingpossessionof said booksof account,if suchseizureandpossessionact-


