
10 ,JIDEBA.L REPOBTEB.

court,that issuemust be such as to embraceand coverthe alleged
defense,eitheras permitting the facts of which it consiststo be ad-
ducedin evidence,or as setting them out speciallyasa bar to the
action'. If the issue be not of this characterit cannot be true, as
matterof law, that the decisionof the casenecessarilydependsupon
a federalquestion,becausethe latter cannotariseexceptupon facts
exhibited eitherby pleaor in proof. In the presentcasethereis a
demurrerto the declarationraising only, as a questionof law, the
sufficiencyof the plaintiffs' statementof their causeof action.. That
is the casesought to be removed,and it involves no questionunder
any law of the United States. If the defendanthasIt defensearis-
ing underany such law, he cannotmake it underthe pleadingsin
the case,andwhetherhe everwill 01 can do so doesnot certainly
appear. It cannotbe inferredfrom anythingat presentin the rec-
ord. If the demurreris well taken,he certainlywill not, for the de-
murrersustainedis a decisionupon the merits,andendsthe action;
or if it .leadsto an amendment,that may makea different case. If
it is overruled,whetherthe defendantwill plead,and if so, what, is
not madeto appear. It is not open,for the purposeof jurisdiction,
to speculateuponwhat may take placein the progressof the cause.
The ground of presentjurisdiction must appearin the record as it
actuallyexists,and the petition for removal can be taken as part
of that recordonly so far as it statesfactswhich maybe regardedas
legally consistentwith the pleadingsof the parties,and within the
purview of the issue,if onehasbeenmadebetweenthem.

For thesereasonsthe motion of the plaintiffs to remandthe cause
to thesuperiorcourt of Detroit is granted,andthecauseis remanded
accordingly,at the costsof the defendant.

McFI\.DDEN and othersv. ROBINSON and others.

(CirCUit Oourt, D. Oalifornia. October20,1884.)

REMOVAL Oll' CAUBE-CASE ARISING UNDER (}(JNSTITUTION OR LAWS Oll' UNITED
STATES.

A caseremovedto a federal court, on the ground that the suit aroseunder
the constitutionor laws of the United States,will be remandedto the state
courtwhen therecordfails to showtbat therewill arisesomecontestedpoint
of law dependingupon the constitutionor laws of the UnitedStates,what the
questionis, andhow it will arise.

Motion to RemandCause.
A. L. Rhodes,for complainants.
Wm. Matthews,for defendants.
SAWYER, J. The suit is in equity, to quiet title to a tract of land

which is coveredby two patents,issuedupon confirmationsof two
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Spanish grants; one for the Santa Ana rancho, and the other for the
Las Bolsas rancho.
Tne petition for removal states as followe: That the action arise.

under the act of March 3, 1851, and under the treaty 9' Guadalupe'
Hirlalgo; that the claim of piaintiff is based on a right and title
which originated under Spain, while California was a province of
Spain, and also upon an expedientemade by the authorities of Mex-
ico while California was a part of the domain of the republic of
Mexico; �t�h�~�t the grant was presented by Bernardo Yorba to the
tribunals of the United States for confirmation, under the act of
1851; that the claim was subsequently confirmed, and a patent is-
sued upon the confirmation, December 21, 1883; that the patent in-
cludes all the land in controversy; that the complainants have ac-
quired, and they now hold, all the title to the land in controversy
which passed bf said Spanish and Mexican titles, and said patent,
and that they now claim the same under said title and under no other
title; that the defendants are owners in fee of the lands in contro-
versy; that their rights arise under a title granted by Spain, and a
further grant by Mexico, while California was still a part of the do-
main of those countries, respectively; that the title is other and dif-
ferent from that held by complainants; that the title was held in
1852 by Ramon Yorba et al.; that in that year it was presented to
the board of land commissioners for confirmation, and was afterwards
finally confirmed; that patents thereto were issued as follows: For
one undivided half to Ramon Yorba et al., on June 9, 1874, and the
other half to Justo Murillo et ai., August 27, 1877; that defendants
hold all the title passing by both these last-named patents, and they
hold no other title; and that the matter in dispute depends upon,
and will be determined by, the weight and force in law of the respect-
ive patents, and titles therefrom derived, held, as aforesaid, by com-
plainants and defendants.
The case as stated in the petition for removal, in my judgment,

does not appear to present any disputed question of law arising under
the constitution or laws of the United States. So far as appears,
neither party questions the right of the Spanish and Mexican govern-
ments to make either grant,-either the grant under which the com-
plainants ,claim, or that under which the defendants claim. Neither
party appears to question the right of the grantees of either grant to
the protection accorded by the treaty. Both parties rely upon the
binding and obligatory force and effect of the treaty. Neither party
denies the validity-.of the act of March 8, 1851. Neither party de-
nies to the other any right claimed under that act.. Neither party
gives a different construction to the act, or any of its provisions, from
that claimed by the other. Neither party denies the validity of the
proceedings of the other for a confirmation of the title under which
they olaim; nor the correctness of the survey; nor of the patent.
In respect to the above matters, there does not appear to be any
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contestedquestionof law arising under the constitution or laws of
the United Statesin the case. The only questionin the caseseems
to be this: Concedingthat both partieshadgrantsof tractsof land,

. that eachgrant was confirmed,that a patentissuedfor each rancho
as confirmed',and that the tract in controversyin this caseis cov-
eredby grantsandpatents,which partyacquiredthe title to the tract
in controversy? And that dependsupon which in fact acquired the
oldesteffective grant. That questionis to be determinedby an ex-
amination of the proceedingsof the Spanishand Mexican govern-
mentsin making the inchoategrantsto the respectiveparties,and
upon the subsequentacts of the parties and Mexican government
under the grants,and before the cessionof California to the United
States;or upon the facts and laws of Mexico in force in California
beforeits acquisition by the United States. It should affirmatively
appearthat therewill arise somecontestedpoint of law depending
upon the constitution or laws of the United States,and what the
questionis. Nothingof thekind affirmativelyappearsin the petition
or records. It appearsto me that this casefalls within the rule
adoptedin �T�r�a�j�~�o�n v. Nougues, 4 Sawy. 178, substantiallyaffirmed
by the United Statessupremeconrt in Gold Washing 00. v. Keyes,
96 U. S. 199, and within the caseof Ramie v. Oasanova, 91 U. S.
379; alsoMcStay v. Friedman, 92U. S. 723, 724,andSan Prancisco v.
Scott, 111 U. S. 768; S. C. 4 Sup.Ct. Rep.688.

The casescited by defendants�d�~ not appearto me to conflict with
the doctrine of thosecases. In Hills v. Homton, 4 Sawy. 198, the
whole case,turned upon a disputedconstructionof the two patents.
Therewasclearly a contestedquestionof law arisingunderthe con-
stitution andlaws of the United States. The othercasesdo not ap-
pearto determineor discussanyquestionarisingin this case. It is
not enoughthat a questionmaypossiblyariseunderthe constitution
and laws of the United States. It should be madeto appearfrom
the factsstatedthat sucha questionwill arise,andwhat thequestion

.is, andhow it will arise. Shouldonearise in the courseof the trial
in the statecourt materialto thecorrectdecisionof tho case,therul-
ing of the statecourt may still be reviewedby the United Statessu-
premecourt on writ of error in favor of the party againstwhom the
ruling is made.

Upon the views expressed,the casemust be �r�e�m�a�n�d�e�~ to the state
Qourti andit is so ordered.
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HICKOX v. ELLIOTT and others.

(Oircuit Oourt, n.'Oregon. November12,1884.)
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1. LIMIT ATIONS¥
.'\. suit in equitymaybe maintainedto enforcea securityfor adebt,although

an action againstthe debtordirectly upon the indebtedneBBis barredby lapse
of time; and for such purposethe debtexists,notwithstandingthe lapse of
time.

2. Bull' TO SET ASIDE A CO:<;VEYANOE.
A suit in equity to set asidean assignmentor conveyanceof propertymade

to hinderor delaycreditor.., shouldordinarily bebrou/thtwithin the sametime
after the right accruesasan action at law to recover pOBBessionof the sattle
property.

3. PAnTIES TO A. SUIT.
\Vherea trusteesuesto recoverpossessionof the trust propertyfor the ben-

efit of the cestuiquetru8t merely,or simply to enforcehis right theretoagainst
third persons,such cestuiquetrust is not a necessaryparty thereto; and in a
suit to setasidean assignmentor conveyancemade.to hinderOJ' delaycredit-
ors, the grantoror assignortherein,if he haspartedwith all his right in the
property,is not a necessarypartyeither.

4. EQUITABI,E ASSIGNMEN'I'-MAINTENANCE.
E. beinga memberof a railway constructionfirm In Oregon,anddefendant

in a suit broughtthaeby his partnersto dissolvesaidfirm anddeterminethll
rights of thepartiestherein,appliedin California to W., a citizen of that state,
for a loanof moneyto aid him in assertinghis rights in saidsuit, which W.
agreedto anddid advanceon E.'spromiseto repaythe same,with interest-,and
his assignmentto H., in trust for W., of all his interest in said firm, as a se-
curity for the repaymentof said moneyand interest,in which suit therewaf:
afterwardsa decreegiven in favor of E. andagainsthis partnersfor a sumof
money; and at the time of makingsuch assignmentE. also gaveW. the op-
tion to takea portion of anyrailway propertyor bonds that he might obtain
in suchsuit, in lieu of said moneyand interest. Held,- (1) that the �a�S�B�i�g�n�~
mentof E.'sinterestin the firm embracedthe decreein his favor for the sum
of moneywhich represt:ntcdand stoodfor such interest,and that the trustee
thereinbecamein equity the assigneeof said decreeas soon as it came into
existence,andmight maintaina suit to setasidespecificácovin(}usassignments
andconveyancesby the defendanttherein,madewith intent to hinderandde-
lay thecollection of the same; (2) theoptiengiven W. is Bot involved in thll
suit to enforcethedecree,andthereforeit is immaterialwhether it is void for
champertyor not; (3) the contractfor the loan and repaymentof the money
wasmadeand to be fulfilled in California, andthereforevallo, whethercham-
pertousor not, by the law of Oregon; and the fact that securio/.wastakenon
propertyin Oregunfor the performanceof the contract,doesnot changeits
characterin this respect.

Suit to Set Aside Conveya,ncesto Rinderand Delay Creditors.
JamesK. Kelly and O. E. S. Wood, for plaintiff.
ThomasN. Strong, for JosephHolladay.
w. H. Holmes,for S. G. Elliott.
O. J. Macdougall, for Ben Holladay.
DEADY, J. This suit is brought by GeorgeC.lIickox, a .citizenof

California, againstSimonG. Elliott, BenHolladay,JosephHolladay,
and William H. Effinger, citizensof Oregon,to8ubjecteetta.inprop-
erty, the legal title of which is now in JosephHolladay, to the pay-

_ment of a certain decreeheretoforegiven by the BUpl'emecourtof
OregonagainstBen Holladay,on the grouu;d.thatsaid �p�r�o�p�e�~�t�y�, !as


