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amendmentof any processreturnableto or beforeit, whenthedefect
has not prejudiced,and the amendmentwill not injure, the party
againstwhom suchprocessissues." That this powerof amendment
would extend to the affidavit, as well as to the writ which is based
on it, we havealreadyseenfrom Tilton v. Cofield,93 U. S. 163,and
no reasoncan be assignedwhy it should not apply in casesof at-
tachment. It is not a sufficient reasonthat the courtsof Michigan
do not so apply a similar statutory provision for amendments,be-
causethe reasonson which thesecourtsproeeeddo not apply to at-
tachmentsuits in the courts of the United States. Those reasons
are that the act of 1839 was a special statuteof amendment,cover-
ing the case,andhasbeenrepealed,andthat the affidavit in attach-
ment, in the view of thosecourts, is a matterof jurisdiction and not
of procedure. The powerto amendconferredby section94:8 is un-
conditional and positive,and cannotbe limited by arbitraryqualifi-
cations. It applies,beyond doubt, to the distinctive and special
proceedingsin attachmentauthorizedin favor of the United States
against defaulting and delinquent post-masters,contra.ctors,and
otherofficers,agents,andemployesof the post-office,as regulatedby
section924, Rev. St. at Large. It would be a curiousanomalyif it
shouldnot be held to apply in othercasesof attachmentunder sec-
tion 915. There seemstoábe no sufficient reasonfor making any
differencebetweenthem. It is not necessaryto say that the power
to permit amendmentsin suchcasesis to be exercisedaccordingto
the sound discretion of the court to whom the application is ad-
dressed;andit is not opento the observationthat it will be author-
ized in any casesor circumstancesexcept in thosewhere right and
justicerequireit. It resultsfrom theseviews that the leave hereto-
fore grantedto amendasprayedfor is confirmed,and the motion to
quashthe writ of attachmentis overruled.

WALLAOE v. THAMES & MERSEY INs. Co. (Two Cases.)

CtrnNINGHAM v. MEOHANIOS' & TRADERS' INs. Co.

WALLAOE v. BRITISH AMERICAN ASSUR. Co.

(Circuit Court. E. D. Michigan. 1884.l

1. MARmE INSURANCE-ABANDONMENT OF VESSEL.
Theright of abandonmentdoesnot dependon the high probabilityof a total

loss either of thepropertyor of the voyage.or both. The insured is to act,
not uponcertainties,but uponprobabilitiell; andif the factspresenta caseof
extremehazard,andof prooableexpense�e�x�c�e�e�d�i�n�~ half thevalueof the ship.
the insuredmayabandon,though it should happenthat shewas afterwards
recoveredat a lessexpense.
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2. BAME-VALUATION-Loss.
In ascertainingthe value of the ship, and whethersheis Injured to the

amountof half hervalue,the true basisof the valuation is thevalue of the
ship at the time of thedisaster;and if, after thedamageis or might be re-
paired,theshipis not or wouldnot beworth,at theplaceof therepairs,double
thecostof the repairs,it is to be treatedasa technicaltotal loss.

8. SAME-REPAIRS-DEDUCTION OF ONE-THIRD NEW FOR OLD,
Theordinarydeductionin casesof a partial loss of one-third newfor Old,

from the repairs,is inapplicableto thecaseof a technical total 1088 by anin-
jury exceedingone-halfthevalueof thevessel.

il. SAME-ExpENSES OF RAISING AND TOWING VEBBEL.
Theexpenseof raisingandtowing a sunkenanddisabledvesselto a port of

repair, no matterby whompaid,should beconsideredaspart of theloss,and
it is immaterialthatapartof thiscosthasbeencontributeduponanadjustment
in the natureof generalaverageby thecargo.

II. SAME-POLICY CONSTRUED.
Policyconstrued,andheld that therewas nothing in the specfalprovisions

thereof to precludetbe insuredfrom recoveringfor a constructivetotal loss
afterabandonment,whentheamountof the repairs,deductingoneáthirdnew
for old, addedto the expensechargeableto it of raisingand takingthe vessel
to theport of repairs,exceededone-halfits agreedvalue.

At Law.
MATTHEWS, Justice. Theseareactionsuponseveralpoliciesof ma..

rine insuranceupon theschoonerJohnWesley, the respectiveplain-
tiffs beingeachtheownerof one-fourthinterest. Thevesselwasvalued
in thepoliciesat $12,500. Theamountof insuranceis $10,000,each
policy being for $2,500. The plaintiffs claim to recoverfor a con.
structivetotal loss. The defendantsadmit onlya partial loss. The
causeshave beensubmittedto the court, the interventionof a jury
being waived,upon a written stipUlationas to the facts, asfollows:

"(1) That while saidpolicy wasin full force, andon or about the twenty-
fifth of September,Itl83, said schooner,while on a voyage,asallegedin the
declaration,was.by reasonof theperil insuredagainstbysaidpolicy, stranded
and wreckednearWind-mill Point, on the north shoreof Lake Erie; that
shehadon boardat thetime a cargoof about595 tons ofiron ore. (2) That
by reasonof such stranding,and the perils incident thereto,said schooner
wasgreatlyinjured and damaged,and that it was impossibleto releaseher
from herperiloussituat:onwithout theassistanceof wrecking'tugs,divers,
steam-pumps,lighters,etc. (3) Thataftersuchlossandstrandingtheowná
ersof said schoonerabandonedher to the underwriters;that noticeof such
abandonmentwas duly served,and that SUbsequentlythe insurers,by the
meansof steam-tugs,steam-pumps,and the usualwreckingoutfit, succeeded
in releasingthesaid schoonerandcargo,and took them to theport of Buf-
falo, which was the nearestport at which said schoonercould receive the
necessaryrepairs; that the expensetherebyincurredamountedto the sumof
$5,367.60;andthat the costsof repairingsaidschoonerwill be, accordingto
the surveymade,the sum of $3,998.70,one-third new for old haVing been
deducted. (4) That an ex parte adjustmentwas made of the expensesof
raising and wreckings["d schooner,and taking her to said port of repairs;
andthat accordingto saidadjustmentsaidschoonerwasliable to paythesum
of $3,316.86. (5) That if the costof rescuingsaid schoonerand taking her
to saidport for repairswithout �d�e�d�l�l�c�t�i�n�~ one-thirdtherefromis to be added
to thecostsof said repairs,then the,plaintiff is entitled to recoveras for a
constructivetotal loss; otherWise,he is entitled underthe policy to recover
only for a partial loss.'.'
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The policies are substantiallyalike. Each of them contains,in
usual form, the suing and laboring clause,with the provision that
in all casesof lossor damageone-thirdnewfor old shall be deducted
from the amountof actualcost of repairs,or estimatesfor same,ex-
cepton anchors. Theyalso containthe following:

"It is agreedthat the actsof the insuredor insurers,or their agents,in
recovering,saving,andpreservingthe propertyinsured,in caseof disaster,
shall not be considereda waiveror an acceptanceof anabandonment,noras
affirming or denying any liability underthis policy; but such actsshall be
consideredasdonefor thebenefitof all concerned,andwithout prejudiceto
therightsof eitherparty. Further,theinsuredshallnothavea right to aban-
don in anycase,unlesstheamountwhich the insurerswould be liable to pay
underan adjustmentasof a partial lossshall exceedhalf the amounthereby
insured. Nor shalldetentionby theseason,or by anyothercause,bealleged
or allowedas a causeof abandonment. '" '" '" And the valuationof said
vesselexpressedin this policy shall be consideredthe value in adjusting
total, partial or particularaveragelossescoveredby this policy, generaland
in the natureof generalaverage,lossesexcepted."

It is claimedon the partof the plaintiffs, respectively,that the loss
should be adjustedas a constructive total loss, entitling them to
abandonand to recoverthe whole amountinsured,as follows:

(1) Lossapportionedto the hull underthe gen-
eral averagestatement, - $3,31686

Lessowner'suninsuredinterest, 663 37

(2) Net partial losson hull,
Lessowners'uninsuredinterest,

$2,653 49
- $4,998 38

998 38

4,00000

Total loss, $6,65349
-Which is morethanoneáhalf of the agreedvalue of the vessel.

On the otherhand, it is admitted,on the part of the defendants,
that the insurersareliable for theexpensesof raisingand taking the
vesselfrom'the placeof the disasterto the port of repairs,so far as
chargedagainstthevesselin genel'alaverage,andalsofor thenetcost
of repairs,deductingone-thirdnewfor old; but thatthetwo separate
chargescannotbe addedso asto convertthe loss into It constructive
total loss,or in the alternative,that if the two liabilities are to be
added,then that one-thirdmustbe deducted,�u�n�d�e�~ the termsof the
policy, from the cost of raising and taking the vesselto the port of
repairs,in order that the adjustmentmay be as of a partial loss,in
which event the whole amountwill be less thanone-halfthe agreed
value,andthereforenotenoughto constitutea constructivetotal loss.

The principlesof the law of marineinsurance,which would regu-
late and determinethe rights of the partiesupon the facts of this
case,leaving the specialprovisionsof tbe policies Buedon out of con-
sideration,were authoritatively settled in the courts of the United
Statesby the decisionof the supremecourt in the caseof Bradlie v.
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Maryland Ins. 00. 12 Pet. 318. Upon the subject of the right to
abandon,it was then said:

"In manycasesof stranding,the stateof the vesselat the time may be
such,from the imminency of theperil, and the apparentextentof the ex-
pendituresrequired to deliver her from it, as to justify an abandonment,
although by somefortunateoccurreuceshe may bedeliveredfrom herperil
without an actualexpenditureof one-halfof her valueaftersheIs in safety.
Under such circumstances,if, in all human probability, the expenditures
which must be incurred to deliver her from herperil areat thetime, so far
as any reasonablecalculationscan be made,in the highestdecreeof proba-
bility, beyond half value,and if her distressand peril besuchaswould in-
ducea considerateowner, uninsuredand upon the spot, to withhold anyat-
tempt to get the vesseloff, becauseof sllch apparentlygreatexpenditures,
the abandonmentwould doubtlessbe good."

And the statementof the doctrine by ChancellorKENT, 3 Comm.
321,was quotedwith approval,that "the right of abandonmentdoes
not dependupon the certainty,but on the high probability,of It total
loss, either of the propertyor of the voyage,or both. The insured
is to act, not upon certainties,but upon probabilities; and if the
facts presenta caseof extremehazard,and of probableexpenseex-
ceedinghalf the value of the ship, the insuredmayabandon,though
it should happen that she wasáafterwardsrecoveredat a less ex-
pense." "In respect to the mode of ascertainingthe value of the
ship," it was further said by the court in that case,"and, of course,
whethersheis injured to the amountof half her value, it has, upon
the fullest consideration,been held by this court (PatapscoIns. Co.
v. Southgate,5 Pet. 604) that the true basisof the valuation is the
value of the ship at the time of the disaster; and that if, after the
damageis or might be repaired, the ship is not or would not be
worth, at the placeof the repairs,double the cost of the repairs,it is
to be treatedas a technicaltotal loss." And also: "It follows from
this doctrine that the valuation of the vessel in the policy, or the
value at the homeport, or in the generalmarketof other ports, con-
stitutesno ingredient in ascertainingwhether the injury by the dis-
asteris morethanone-halfthe valueof thevesselor not. For thelike
reason,the ordinarydeduction,in casesof a partial loss,of one-third
new for old from the repairs, is equally inapplicable to casesof a
technical total loss by an injury exceedingone-half of the value of
the vessel." And it was held in that casethat an amountfound due
to salvorsfor rescuingthe vesseland cargo,and taking them into a
port of distressandof repairs,and charged,in an adjustmentof gen-
eral average,upon the vessel as her contributory share, must be
countedas an expenditureto be addedto the cost of repairs,which,
if in the aggregatetheyamountedto more than half the value of the
vessel,entitled the insured to recover for a constructivetotal loss.
That in that casethis expensewas paid under the nameof salvage
is immaterial. The expenseof raising and towing the sunkenand
diBabled vessel to a port of repairs,no matter by whom paid, would


