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L PATENTB FOR INVENTION-mFRINGEMENT-LIMITATION OJ!' ACTIONS.
As section5599of theUnited StatesHevisedStatutessavesall rightsthesame

asif suit hadbeencommencedbeforethe repealof the federalstatuteof limit-
ationsof July8.1870,section55 of thatactappliesto rightsof actionthatwere
old enoughat the timeof its approvalto havebeenfUlly barredby a statestat-
ute of limitations, if they had beensuedupon,and if the statelimitation had
beenpleaded,and held to be applicable.

2. BAME-OmGINAL TERM-EXTENDED PATENT.
Wherea personsuesfor any infringementundertheoriginal term of 8 pat-

ent, hemust briug his suit within six yearsafter the expirationof that term;
andwhenhesuesfor anythingundertheextendedterm,hemustbring hissuit
within six yearsafter the expirationof thatextension.

At Law.
OscarLaphamand Geo. L. Roberts,for complainant.
Sam'lAmesandBenj.F. Thurston,for defendants.
COLT, J. The patentin suit was grantedDecember1, 1857,exá

tendedin 1871,expiringin 1878. Thissuit wasbroughtNovember 26,
1881. In a former opinion in this case(Haydenv. Oriental Mills, 15
FED. REP.605) thecourtdecidedthatundersection721of theRevised
Statutesthestatestatuteof limitations is applicableto patentrights,
in theabsenceof anexpressprovisionby congresson thesubject. But
the effect of the federal statuteof limitations of July 8, 1870,(16 St.
p. 206,¤55,) in connectionwith section5599of the RevisedStatutes,
upon the claims arising underthis patent,wasnot determined,be-
causenot properlyraised by defendant'splea. The defendanthas
now filed four pleasof the statuteof limitations. The first covers
any infringement betweenthe date of the patent,in 1857,andJuly
8, 1870, the dateof the enactmentof the national law; thesecond
coversthe time betweenthe passageof this law andits repeal,June
22, 1874; the third, the periodsinceJune 22, 1874; the fourth, the
time betweenthe grantof the patentand the dateof the expiration
of the original term, December1, 1871. The presenthearingwas
had upon the plaintiff's demurrersto the first, second,and fourth
pleas.

The act of July 8, 1870, section55, providesthat all causesof ac-
tion shall be broughtwithin the term for which letters patentshall
be grantedor extended,or within six yearsthereafter. By omission
from the RevisedStatutes,this part of the patent law was repealed
June22, 1874. But section5599 of the RevisedStatutesreserves
all existingcausesof action,so far as limitations are concerned,pre-
ciselyasthoughno repealhadbeenmade. Infringementscommitted
prior to June22, 1874,the dateof the repeal,are thereforegoverned
by the federal law. Statestatutesof limitation can neverapply to
any right of action undera patent,if that particularright is subject
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to the running of a nationalstatuteof limitatior" Walk. Pat.¤ 476.
The statutein force whenthe suit is broughtdeterminesthe right of
a party to sue. Patterson v. Gaines, 6 How. 601. Section 5599
savesall rights the sameasif suits had beencommencedbefore the
repeal. It follows that the federalact "appliesevento rights of ac-
tion that were old enoughat the time of the approvalof the national
limitation to havebeenfully barredby somestatelimitation, if they
had beensueduponandif the statelimitation had beenpleaded,and
beenheld to be applicable." Walk. Pat. ¤ 476. The argumentof
defendantthatsection5597of RevisedStatutes,which savesaccrued
rights, doesnot refer to section 55 of the act of July, 1870,because
a statuteof limitation doesnot confera right, is, we think, inadmis-
sible, if sound,in view of the specific languageof section5599. Nor
can we acceptthe reasoningso forcibly urged by defendant'scoun-
sel,that undersection55, while suit may be broughtwithin the time
specified,no recoverycan be had for more than six yearsprior to its
commencement,or thl:j,t the federaland statestatutes,not being in-
consistent,shouldboth be held to be in force, thuslimiting the recov-
ery for damagesto a period of six years. In our opinion, section55
supersededall statelawsapplicableto the limitation of patentrights,
andwe can seenothing in section55 which, upona fair construction,
limits the right of recoveryto a period of six years. _

The fourth plea raisesthe questionof the meaningof the federal
statute. The languageis: "All actionsshall be broughtduring tlie
term for which letterspatentshall be granted01' extended,or within
six years after the expiration thereof." Does this mean that the
originalandextendedtermsconstitutebut one term, andthata party
who bringssuit within six yearsafter the expirationof the extended
term may recoverfor the whole period coveredby the life of the pat-
ent; or doesit meanthat wherea personsuesfor any infringement
undertheoriginal term,he must bring his suit within six yearsafter
the expirationof that term,and when he suesfor anythingunder the
extendedterm, he must bring his suit within six years after the ex-
piration of that extension? The languageof the act is ambiguous,
and the courts have differed in its interpretation. '1.'hat the limi-
tation appliesto the entireperiod of 21 yearsas one term,seeSayles
v. Richmond,F. ÇP. R. Go. 4 Ban. & A. 241. On the contrary,see
Saylesv. LouisvilleGity R. Go. 9 FED. REP. 512; Saylesv. LakeShore
ÇM. S. R. Go. ld. 515j Saylesv. DubuqueÇS. C. 1l. Go. ld. 516.

As the act is capableof two interpretations,we think that view
more in accordwith soundprinciplesof equity, which forbids an in-
"quiry into profits extendingbacka possibleperiod of 27 years,when
the evidencemay be lost and accuracybecomesalmost impossible.
The demurrersto the first and secondpleasare sustained. The de-
murrer to the .fourth plea is overruleil.
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1. PATENTS-PLEADING.
A bill for the infringement of several patents upon machines cannot be

maintained except where the machines covered by the patents have been used
conjointly.

2. SAME-tiAME PAUTIES.
Where a cOl'poration is sued for the infl'ingement of a patent, and otlJ.cers

of the company are made parties, the fact that they are such officers should
be averred.

Demurrer to Bill for the Infringement of Patents.
EdwardJ. O'Brien, for complainant.
GeorgeH. Knight and Horatio D. Wood,for defendants.
TREAT, I., (orally.) There are three defendants named here, Rn'd

not the slightest connection is shown as to their �r�e�l�a�t�i�o�l�l�l�~�h�i�p to each
other. Are they using the same machine? Are they partners?
How is it that they are parties to this one proceeding?

Mr. O'Brien. The reason they are made so is that they are officets
of the corporation.

The Court. You ought to aver it, then.
Mr. O'Brien. But my investigation into the matter led me to make

the bill without that averment, because the averment .might carry
with it a degree of uncertainty that hereafter might be a defect in the
case.

The Oourt. That makes no difference. If, at the time of the in-
stitution of your suit, and thereafter, there was an infringement of
your rights in connection with other defendants, they must answer.
The change would not discharge them from that obligation. But the
thought of the court is simply this: You sue on three patents. To
escape multifariousness, you say they are susceptible of conjoint use,
and that the defendant has used them-one or more, you need not
say all-in violation of your rights. That would establish all that
you need in regard to that allegation on which your l'ights depend, as
against those who have infringed. If you wish to sue three parties
instead of one, you must say that they are conjoined in some way,
otherwise you would have three independent matters and suits against
three independent defendants, who may have no association with each
other, and be entirely disconnected fi-om the transaction that you are
desirous of connecting them with. Now it is a very simple matter to
amend. If the Kilpatricks are officers of that corporation, so aver.
If it is a machine patent, as Mr. Woods says, that these parties are
using, and if it is true that it is the uniting of your three patents, so
say. If that be not true, then aver one or more of your patents that
they put into this complicated machine. One is as good as twenty.

1 Reported by Benj. F. Hex, Esq., of the St. Louis bar.
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They have no right to take your patent and put it into a combina.-
tion, where it is an essential element. Make that allegation to show
which the patents are, and that your three patents were susceptible
of and are being conjointly used by the defendants; or, if that be not
t.rue, that one or more of. them is used. I will sustain the demurrer, as
it involves the matter of phraseology, and will allow you to amend, as
suggested by the court, to show what connection your patents have
with the South St. Louis Foundrv Company. If these parties are of-
ficers, say so; that cures that; and then that they are using these
three patents conjointly. Then you will have no trouble when you
come to the final determination.
, Mr. Wood. The coujoint use must be all in one machine?
, TheCourt. No; I don't hold anything about it. "Sufficient for the
day is the evil." There is the averment. I am only talking of the
simple question of pleading; as he chooses to sue on three patents.
He cannot maintain a bill on three patents and escape multifarious-
ness unless he says that they are susceptible of conjoined use, and
are conjointly used. That must be his averment. If it turns out, as
you seem to suggest, that these are different machines, and not a con-
�j�~�i�n�t use, why. his bill will fail on the proof, and he will sue on the
individual patents separately.

UNITED STATES V. FRAZER.

(District Court, N. D. IlUnois. October 20,1884.

PATENTS FOR INVENTIONS-BILL BY UNITED STATES TO ANNUL FRAUDULENT �~�A�T
ENT IN INTEREST OF PRIVATE PARTIES. -
A. bill in chancery to annual a patent, on the gronnd that the patentee falsely

and fraudulently made oath that the alleged improvements had not been before
known or used, when in fact the process described in such patent had been
fully described in a patent issued to him previously, and since expired, will not
lie in the name of the United "States when the suit is really in the interest of
private parties who have given bond to indemnify the government from all
costs of suit, and who could themselves set up such matters as a defense in a
suit against them by the patentee.

Bill to Cancel Patents.
E. A. Westand R. S. Tuthill, for complainant.
Ooburn d: Thacher,for defendant.
BLODGETT, J.. This is a demurrer to a bill filed to cancel two pat-

ents, the first dated September 9,1879, and the second dated October
19, 1880, both being issued to defendant for "improvements in axle-
grease." The right to cancel these patents is claimed on the ground
that the defendant, in order to obtain them, falsely and fraudulently
made oath that the alleged improvements had not been before known
or used, when, in fact, they had been publicly known and used more


