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They have no right to take your patentand put it into a combina.-
tion, whereit is an essentialelement. Make that allegationto show
which the patentsare, and that your threepatentswere susceptible
of andare beingconjointly usedby the defendants;or, if that benot
t.rue,thatoneor moreof. themis used. I will sustainthedemurrer,as
it involvesthe matterof phraseology,and will allow you to amend,as
suggestedby the court, to show what connectionyour patentshave
with the South St. Louis FoundrvCompany. If thesepartiesare of-
ficers, sayso; that curesthat; and then that they are using these
threepatentsconjointly. Thenyou will have no trouble when you
cometo the final determination.
, Mr. Wood. The coujoint usemust be all in onemachine?
, TheCourt. No; I don't hold anythingaboutit. "Sufficient for the
day is the evil." Thereis the averment. I am only talking of the
simple questionof pleading; as he choosesto sueon three patents.
He cannotmaintaina bill on threepatentsandescapemultifarious-
nessunlesshe says that they are susceptibleof conjoined use,and
are conjointly used. That must be his averment. If it turns out, as
you seemto suggest,that thesearedifferentmachines,andnot a con-

use,why. his bill will fail on the proof, and he will sueon the
individual patentsseparately.

UNITED STATES V. FRAZER.

(District Court, N. D. IlUnois. October20,1884.

PATENTS FOR INVENTIONS-BILL BY UNITED STATESTO ANNUL FRAUDULENT
ENT IN INTEREST OF PRIVATE PARTIES. -

A. bill in chanceryto annuala patent,on thegronndthatthe patenteefalsely
andfraudulentlymadeoaththat theallegedimprovementshadnot beenbefore
known or used,when in fact the processdescribedin such patenthad been
fully describedin a patentissuedto him previously,andsinceexpired,will not
lie in the nameof the United "Stateswhen the suit is really in the interestof
private partieswho have given bond to indemnify the governmentfrom all
costsof suit, and who could themselvesset up suchmattersasa defensein a
suit againstthemby the patentee.

Bill to CancelPatents.
E. A. WestandR. S. Tuthill, for complainant.
Ooburn d: Thacher,for defendant.
BLODGETT, J.. This is a demurrerto a bill filed to canceltwo pat-

ents,thefirst datedSeptember9,1879,and theseconddatedOctober
19, 1880,both being issuedto defendantfor "improvementsin axle-
grease." The right to cancelthesepatentsis claimedon the ground
that the defendant,in order to obtain them, falsely and fraudulently
madeoath that the allegedimprovementshadnot beenbeforeknown
or used,when, in fact, they hadbeenpublicly known andusedmore
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than two yearsprior to the applicationmadetherefor; and that the
processdescribedin the patentswasfully describedin a. patentis-
suedto the defendanthimself in October,1860,which haslong since
expired. The bill avers that the defendantFrazer, in 1863,com-
menced,in the city of Chicago,the manufactureof axle-greaseunder
what he pretendedwas the processcoveredby his patentof 1860;
andafter conductingthe said businessfor some time, he sold it out
to severalpersons,namedin the bill, and they, after conductingthe
businessfor sometime ashis successors,formeda corporationwhich
haa, sinoe that time, conductedthe samebusiness;that sinoe he
sold his businessthe defendant has obtainedthe patentsnow in
questionand again resumedbusiness,olaiming that thesetwo pat-
ents cover the device and processwhich suoh corporationis now
usingandwhich defendantso sold to saidpersons. This allegation,
takentogetherwith a letter from the attorneygeneralof the United
Stateswhich wasfiled with the bill, andappearsas part of the rec-
ord, shows,in substance,that this bill waspreparedhere by a firm
of well-known attorneys,who make patentcasestheir specialty,and
submittedto the attorneygeneral,who transmittedit to the distriot
attorneyhere,with directionsto file it upon sufficient bond beingfiled
to indemnifythe United Statesagainstall costsandexpenseson 0.0-
countof this proceeding.

The avermentsin the bill, with the letter from the attorneygen-
eral, showthat the personsor corporationwho olaim to be aggrieved
by the conduotof the defendantafter he had sold themtheexclusive
right to manufacturethis composition,haveobtainedthe useof the
name of the United Statesfor the purposeof conductinga. suit of
their own in regard to the validity of this pateht. The facts setout
in the bill ooncerningthe devioedescribedin the two patentsof 1879
and 1880, if true,are suffioient to defeatthis patent. Theyaresuch
as are set up in very many if not almost all patentcontroversies
wherethe questionof the novelty and validity of the patent is chal-
lenged, and such as almost every patenteeis called on in some
form to meet. If, is true that it is an imposition on the patent-
office to falsely makean affidavit that a devicefor which a patentis
askedhasnot beenknown and usedprior to theinvention thereofby
the applicantfor the patent. Suchconductmayjustly be saidto be
fraudulent; but it is a. faot which goesto the validity of his patent,
andmaybe pleadedby anypersonagainstwhom the patenteebrings
suit; andit seemsto me that it would be betterto leavethe litigation
of questionslike this, which constitutea defensein patentcases,to
the partiesdirectlyinterested,ratherthanthat thegovernmentshould
lend its nameto a suit really in the interestonly, of certain private
parties. ,

The practicehere inauguratedwill, if follqwed, transfernearlyall
litigation on patents,exceptmerequestionsoff'act asto infringement,
to the office of the attorneygeneral,insteadof leavingit in the hands
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of the personsdirectly interested. Patentees,as a rule, havetrouble
enoughto establishtheir patentswithout being in peril at any time
during the life of their patentsof a suit, in the nameof the United
States,broughtat the instanceof interestedparties,but not bound
by any prior judgmentor decreesustainingthe patent. If thegrant.
ing of the patentwas conclusiveupon the public of the questionsof
fact uponwhich the patentee'sright to it depends,I canreadily see
that somemodeof proceedingto cancelthe patentfor falseandfraud-
ulent statementsin obtaining it would be almost necessaryfor the
protectionof the public; but the issueof the patentis not conclusive
upon any of thesequestions. All questionsas to the novelty and
utility of the allegedinventionand its prior useto suchan extentas
to makeit public propertycan be raisedas a defenseby any person
who is chargedwith infringementof the patentee'sexclusiverights.
The patenteetakeshis patentsubjectto all thesedefenses,andmust
.be preparedto meetthemif the validity of his patentis denied.

The bill in questionis not authorizedby anyspecialstatuteof the
United States. Thereis a statutethat authorizesthe bringing of a
bill betweeninterferingpatentee8,where two patentsare issuedfor
the same,or substantiallythe same,device,and the fact that con-
gressdid not authorizebringing a bill of this characteris certainly
a strong argumentin favor of the view that it was not intended
that bills of this charactershouldbe brought,andthat they intended
if a party took a patent he should take it subject to beingdefeated
by those interestedin its defeat, by traversing any and all facts
upon which his claim to the patent is based. Another considera-
tion of someweight in my mind is the fact that the public at large,
the patent-office,and the United Stateshave restedfor about five
years,in referenceto thesepatents,without raising any questionas
to their validity, and.it is now only at the instanceof partieswho
.arespeciallyand directly interestedin their defeat,and who, by the
showingof the bill, havea completedefenseagainstboth thesepat-
ents,thatthenameof thegovernmentis lent to thesecontestantsun-
der which to attack thesepatents,and that only upon a guaranty
that the governmentis to incur no costs. If this suit can be main-
tained by theseindividuals in the name of the government,upon
the conditionsnamedby the attorneygeneral,the next applicantfor
leaveto bring a similar suit may have an equallymeritoriouscase,
but no meansto idemnify the governmentagainstcosts,andtheques-
tion will arisewhetherhe is to be deniedthe right to usethe nameof
the United Statesbecauseof his poverty.

It mustbe conceded,uponthe allegationsof this bill, that the de.
fendanthasacteddishonestly,both in the false statementsby which
heobtainedhis patents,andin his dealingswith the personsto whom
he sold his businessand the right to usehis processunderhis older
patent; but the fact of such dishonestydoesnot clothe this aourt
with jurisdiction to entertaina suit in the nameof theUnited
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to cancel the patent, when it is apparent that the of the gov-
ernment is only colorably used, and that the suit is really prosecuted
by private persons. Would it not be better to leave the attack upon
such patents as have been obtained by false suggestions where they
have heretofore been left, as defenses to the validity of the patents?
My attention was called upon the argument to Mowry v. Whitney,14
Wall. 434, but I do not find in that case any for sustain-
ing this bill.

I do not intend to be understood as holding that a bill in chancery
will not lie in any case to annul a patent obtained by fraud, but only
that this bill does not, in my opinion, make such a case as requires
or authorizes the United States to allow the use of its name to fight
out a contest between these individuals. .
The demurrer to the bill is sustained, and the bill dismissed for

want of equity.

See U. S. v. (}'unning, 18 FED. REP. 511.

In re Petition of INSURANCE COMPANY OF THE STATE OF PENNSYLVANIA
for the Proceeds of the Barge Waubaushene.

(District Court, N. D. New York¥ . 1884.)

1. MARTNE INSURANCE - PAYM&NT OF PREMruMS - DELIVERY OF POLICY CON-
'l'AINTNG RECEIPT.
The delivery of the policy of insurance to the assured, containing a receipt

for the premium, estops the company, for the reason that the receipt is con·
clusive evidence of payment; to the extent, at least, that such payment is nec-
essary to give validity to the contract. The company will not be permitted to
say that no contract was made.

2. SAME-UNAUTHORIZED ACT OF AGENT-!tATIFICATION.
When the unauthorized act of an agent is ratified by the principal, the rati-

fication relates back to the time of the inception of the transaction, and the
act is treated throughout as if it were originally authorized.

3. SAME-CONTRACT-WHERE MADE.
The agents of an' insurance company in Buffalo, New York, at the request

of an agent in Canada, insured a Oanadian vessel. The note given.for the
premium was dated and signed in Oanada, and made payable at a Canadian
bank, and the policy, containing the receipt for the premium note, was deliv-
ered to the assured in Canada. Held, that the contract was made in Canada,
and that the case was governed by the Canadian law.

4. SAME-LIEN FOR UNPAID PREMIUMS-NEW YORK STATUTlt--FORBIGN VggllEL.
The law of New York creating a HeI!- iI,l favor .ofunderwriterafor llnpaid

premiums of insurance, has no relation to insurance on a. foreign vessel, the
contract for which is made in a. foreign country.

5. SAME-MARITIME LIEN. .
No. genera! lien is created by the maritime law, in favor Qf the for

unpaId premIUms. .
/

Motion to Confirm Report)n Favor of Petitioner.


