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transaction. Thosewho assumedto act for the defendantin �~�h�9
transactionwere its agents,and actedas such; and, as said by Mr.
JusticeSWAYNE in People's Bank v. National Bank, 101 U. S. 181,
"if therewere anydefectof authorityon their pa.rt,the retentionand
enjoymentof the proceedsof the transactionby their principal con-
stituted an acquiescenceas effectual as would have been the most
formal authorizationin advance,or the'most formal ratification aft-
erwards." From theseconsiderationsit follows that there must be
a judgmentfor the plaintiff. Executioncannotissueuponthe judg-
ment, but it is to be paid by the comptrollerfrom the assetsratably
with otherclaims. Rev. St. ¤ 5236. The amount of the claims on
which dividendsare to be madeshould,apparently,be adjustedasof
the time when the comptroller took possessionby appointinga re-
ceiver. In this casethis time appearsto be August 9, 1883. The
amountof this claim to that time was $50,650. Tbe judgmentis to
be certified by the receiver to the comptroller, to be paid in the due
courseof administration. �C�a�.�~�e v. Bank, 100 U. S. 446.

Judgmentfor plaintiff for $50,650,to be certified by receiver to
comptroller,with costs.

O'RORKE v. UNfON PAO. Ry. Co.

(Oircuit Court, J). Colorado. 1884.)

MASTER AND SERVANT-INJURY TO RAIJ,ROAD EMPLOYE SENT UNDER CAR-NEG-
LIGENCE-CONTRIllU'l'ORY NEGI,IGENCE-.-WAIVER.

Wherea railroadcompanycallsuponan employeto go undera caron a side
track, on which othercars are liable to be moved or switched,to repaIrsuch
car, it is its duty to providehim with a red flag asa dangersignal; but if the
employeis an old railroad man,and fully awareof the danger,and has con.
tinued for months to perform suchduties,and neglectedto demandand pro.
curea flag, hemay be consideredasbavingwaivedbis right to recoverfor any
injury receivedin consequenceof suchneglect.

Motion for New Trial.
Markham, Patterson d: Thomas, for plaintiff.
Teller If Orahood, for defendant.
BREWER, J. In No. 1,176, O'Rorke v. Union Paciji(! Ry. Co., 110

motion was made for a new trial. It was an action for personal
damages,and a verdict was found for the plaintiff. The substantial
facts are these: This plaintiff wasa car repairer,engagedin repair-
ing carsalong the line of the defendant'sroad. On the day of the
accidenthe went to the stationat Malta, I believe,and found there
threecars standingon a side track, with a freight train on the main
line. The conductorof the freight train told him that the rear carof
the threesidl'l-trackedcarsneededrepairing,andthat he shouldwait
thereabout20 minutes,which would be time enoughto do the work.
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He went under-thecar to repairit, and while therepa.rtiesin charge
of the freight train switcheda car onto the side track, which started
the othercarson the track, andthey pushedthe car underwhich he
was at work, moving it somefew feet and injuring him. He hadno
red flag out with which to signalto the engineer,andno assistantto
notify partiesmoving the train that he was at work under the car;
and the engineermoving the train did not know therewasanyone
underthe car. He had no reasonto supposethat anyonewasun.
der it, andswitchedoff his freight car ontotheside trackwithout any
knowledgeor reasonto believetherewas any dangerin so doing.

Indeed,sofar as the action of the engineeris concerned,no neg-
ligencecan be affirmed in his conduct. The complaint is that the
railroadcompanywas negligentin not furnishing to one engagedin
that business,andnecessarilycompelledto go undercarsand liable
to be thereinjured, a red flag which he might stationout asa signal,
or furnish him an assistantto give noticeof his position; and that
therailroadcompanywasnegligentin not sodoingI haveno question.
Wheneverthey call upon an employe to go into sucha position as
that, I think it is their duty to providehim with the ordinarymeans
of protection,which, we are informed by the testimony,is a red flag.
It cannotbe expectedthat an engineerin switchingcarscansenda
manforward to seewhetheror not someone is under any car; and
the red flag, being the ordinarysignal of danger,should have been
furnishedto this man. But thetroublesomequestionlies backof that.
This plaintiff was an old railroad man, fully awareof the dangersof
suchwork ashe was then engagedupon. He hadbeenemployedon
this road in suchwork for sevenor eightmonths,andwasin thehabit
of going undercarsunderjust,suchcircumstances. He hadno flag,
and had askedfor none. Now, the railroad companyinsiststhat he
waiveshis right to recoverfor anyinjury received,in consequenceof
that fact. This doctrineof waiver, upon which the companyrelies,
is a doctrinewhich hasbeendevelopedwithin the last few years. It
hasbeencarriedby someceurtsto a dangerousextent-onewhich I
think cannotbe finally sustained.

It hasbeensaid,and I think there is force in it, that there is reo
ally no suchthing as a separateand distinct defenseof waiver, and
that what is calledwaiver is simply oneform of "contributoryneg-
ligence;" that the differencebetweenwaiver and contributorynegli-
gence is the difference betweenpassiveand active negligence,and
thatwhat is meantby waiver is passivenegligence,in omitting to
do a thing which theemployeoughtto havedone; and,in this case,it
would besaidthat the plaintiff omittedto call for a flag,-omittedto
take precautionswhich he ought to havetaken,-andthat is nothing
more or less than passivenegligence. As I said, this doctrine of
waiver hasbeencarriedby somecourtsto a greatextent. Theyhave
affirmedthat anemploye,whenever hefinds suitableprecautionshave
not beentakenfor his safety,ought to stopat once,and, if he can-
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tinueson,beassumesall tbe risks. I do not think that canbe beld
to be law;

A casewas presentedto me in DesMoineslast spring,where'that
claim wasvery urgentlypressedby the railroad company. In that
case,a commonllliborer, who hadbeenemployedfor sometime as a.
sectionhand,was,'on this particularday, employedto loa.d railroad
iron. Itáappearedthat the railroad com.panyhad substitutedsteel
rails for iron rails, andsimply thrown the iron rails to oneside, and
thensenta train -along to pick them up. The train wasconstantly
in motion atfil'st, at a low rate ofáspeed. As two rival gangs,one
On each side of. the train, worked together,and becamemoreinter-
estedin their work, andworked morequickly, the train moved m.ore
rapidly. Finally, a :flat oar.having been loaded too high, and the
sideshaving been insufficiently protected,a rail, which was thrown
on, fell off, and this laborerwascaughtand hurt, and the company
tried to insist upon the doctrineof waiver,-thatthis man had been
working all the day, the accidenthappeningabout2 or 3 o'clock in
theafternoon; thathewaswilling todo thework; andthathewaived
his right to compensationin view of that fact. He sawthe danger
he was in, and, seeingit, continuedto work. I held that the com-
panywasliable. I do not think that theurgencycan be forced upon
an employeso quickly as that for deciding; that hecannotbe called
upon at the instantto stopwork if heseesthereis danger. Suppose
an engineer,runninga train betweenthe point of departureand the
point of terminus,finds that his engine is out of order, canhe stop
right thereandsayhewill stopuntil theinjury is mended? It would
not be safe to do this. He must carry the defectiveengine to its
point of destination. No otherrule would be safe. And so, gener-
ally, a mancannotbe calleduponat the momentto say, "Thereis a
defect,or thereis danger,and I will stop." He hasa right to wait
a reasonabletime; to considerthe circumstancesof the case,and to
give notice to his employersthat he is in danger; time enoughto
seewhetherthe employermeansto have the defect remedied; time
enoughto see the generalway in which he conductshis business;
and.if he finds that his employerintends to usemachinerywith de-
fects, or to conducthis work in a dangerousmanner; finds that is to
be his habit; finds that, after he has been notified, he still intends
to conducthis businessin that way, and then goeson and continues
in thework,-it is fair to assumethat he takestherisks.

Of course,there �~�a�n be no questionwhere it is expresslyagreed
upon. Suppose,for instance,that I owna mill; supposethemachin-
ery in it is cleilrlrdefective,andI sayto anemploye: "I am running
a mill in which thereis defectivemachinery;"-andI pointout to him
the defect;-"areyou willing to work hereand take the risks?" If
he SaYshe is, hecannotafterwardsrecoverif he is injured. And so,
in order that thereshouldbe an implied agreement,the facts should
exist for so long a time that the employehasopportunity to seethat
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his employermeansto let the machineremainin that condition,and
carryonhis businessin that way asa generalrule; and if he then
continuesat work, he may be presumedto considerthecompensation
sufficient to justify him in taking the risk. In this respectit appears
that this plaintiff had been,for sevenor eight months,in the employ
of the companyalong this line of road; that he had donethis work
day after day without a flag, knowing its necessity,makingno comá
plaint, askingfor no change;and it seemsto me that, after we con-
sider this andall the circumstancesof the case,it must be saidthat,
negligent althoughthe companywas, the man assumedthe risks of
the danger,knowing what it was, and cannotnow hold the company
responsible.

I think the motion for a new trial must be sustained.

LOCKWOOD andothersv. COU:y.l

(Oircuit Court, 8. D. Georgia, W. D. 1884.)

NOTE SIGNED BY AGENT-RECOVERY AGAINST PRINCIPAL.
In an action on a note signed"J. A. D. Coley, Agt.¥" the original �p�a�y�e�~

may maintain an action against the principal, who was known and recog-
nized assuch in the executionof the note.andwho authorizedthe agent to
sign notes in that way in thecourseof the principal's business. Merchants'
Bank ofMacon v. Central Bank ofGeorgia, 1 Ga.418, followed.

This wasan action on a promissorynote datedMay 12, 1882,due
October15, 1882,payableto Lockwood,McClintock& Co., or bearer,
for $1,114,signed "J. A. D. Coley, Agt." A copy of this note was
set out in the petition. The action wasagainstOharlotteT. Coley,
and the petition containedanavermentthat CharlotteT. Coleyused
and carried on businessunder the nameof "J. A. D. Coley, Agt.,"
and that with her knowledge and consentthe name of "J. A. D.
Coley, Agt.," (he beingher husband,)wasusedasa substitutefor her
own name in executingcontractsandnegotiableinstrumentsin the
courseof said business,and as indicative of her contractsand her
business. Defendantdemurredto the petition on the ground that
Charlotte T. Coley could not be sued on a note signed "J. A. D.
Coley, Agt."
Hill <t Harris andJ. A. Thomas, for plaintiffs.
W. A. Lofton, for defendant.
Upon this questionthe following ruling was madeby
LOOKE, J. The demurreris overruled. Thegroundof the decision

is the caseof Merchants' Bank of Macon v. Central Bank of Georgia,
1 Kelly, (Ga.)418,429. That was an action upon a draft payableto

1Reportedby Walter B. Hill, Esq.,of the Macon,Georgia,bar.


