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his employermeansto let the machineremainin that condition,and
carryonhis businessin that way asa generalrule; and if he then
continuesat work, he may be presumedto considerthecompensation
sufficient to justify him in taking the risk. In this respectit appears
that this plaintiff had been,for sevenor eight months,in the employ
of the companyalong this line of road; that he had donethis work
day after day without a flag, knowing its necessity,makingno comá
plaint, askingfor no change;and it seemsto me that, after we con-
sider this andall the circumstancesof the case,it must be saidthat,
negligent althoughthe companywas, the man assumedthe risks of
the danger,knowing what it was, and cannotnow hold the company
responsible.

I think the motion for a new trial must be sustained.

LOCKWOOD andothersv. COU:y.l

(Oircuit Court, 8. D. Georgia, W. D. 1884.)

NOTE SIGNED BY AGENT-RECOVERY AGAINST PRINCIPAL.
In an action on a note signed"J. A. D. Coley, Agt.¥" the original �p�a�y�e�~

may maintain an action against the principal, who was known and recog-
nized assuch in the executionof the note.andwho authorizedthe agent to
sign notes in that way in thecourseof the principal's business. Merchants'
BankofMaconv. Central BankofGeorgia,1 Ga.418, followed.

This wasan action on a promissorynote datedMay 12, 1882,due
October15, 1882,payableto Lockwood,McClintock& Co., or bearer,
for $1,114,signed "J. A. D. Coley, Agt." A copy of this note was
set out in the petition. The action wasagainstOharlotteT. Coley,
and the petition containedanavermentthat CharlotteT. Coleyused
and carried on businessunder the nameof "J. A. D. Coley, Agt.,"
and that with her knowledge and consentthe name of "J. A. D.
Coley, Agt.," (he beingher husband,)wasusedasa substitutefor her
own name in executingcontractsandnegotiableinstrumentsin the
courseof said business,and as indicative of her contractsand her
business. Defendantdemurredto the petition on the ground that
Charlotte T. Coley could not be sued on a note signed "J. A. D.
Coley, Agt."

Hill <t Harris andJ. A. Thomas,for plaintiffs.
W. A. Lofton,for defendant.
Upon this questionthe following ruling was madeby
LOOKE, J. The demurreris overruled. Thegroundof the decision

is the caseof Merchants'Bankof Maconv. Central Bankof Georgia,
1 Kelly, (Ga.)418,429. That was an action upon a draft payableto

1 Reportedby Walter B. Hill, Esq.,of the Macon,Georgia,bar.
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the orderof "Scott Gray,Agt." 'l'he suit wasagainstthe principal,
and the supremecourt of the statebeld that parol evidencewas ad.
missibleto showthat the nameof the principalwas disclosedat the
time of the transaction,and recoveryagainstthe principal was sus-
tained. The note heresuedOD beinga Georgia.contract,the law is
applicable. It seemsto be in conflict with the weight of authority
elsewhere,but the casein 1 Kelly must be regardedasauthority in
this case.

Thedoctrine is said to be well settled that"when a written coIitract is
madeby or with an agent,the principal,althougbundisclosed,maysueor be.
sued upon it, except in thecaseof commercialpaper."1 The reasongiven
for this exceptionby all the authoritiesis a familiar one-theinterestsof
commerce. .A negotiableinstrumentmustbe "a courier without luggage."
As this is the reasonof the rule it should also be its limit. Thecasesupon
thesUbjectareconflicting-"like Swisstroops,fighting on bothsides." But
the following statementsaresupportedby principleandauthority,although
the "heaviestbattalions"arenot on thesideof all of them. Thecasesmay
be divided into classes,as follows:

(1) Wherethe noteis payableto an agent,and (a) the suit is in the name
of the agent,and (b) thesuit is in the nameof theprincipal.

(2) Wherethe note is signed by the agentwithout wordsshowingclearly
thathe is the"merescribe,"and(a) the suit is againsttheagent,and(b) the
suit is againstthe unnamedprincipal.

Taking up thesecasesin the ordernamed,-
1. (a) CASES IN WIIICII THE AGENT BRINGS SUIT UPON A NOTE PAY-

ABLE TO HUISELF AS "AGENT." The legal title in suchcaseis in the indi-
vidual so namedanddescribed,andhe is entitledto sueasplaintiff uponthe
instrument.2

(b) CASES IN WHICH THE PRINOIPAL SUESUPON SUCH A NOTE. In such
casesparol proof is admissibleto identify the plaintiff as the ownerof the
note. Such proof doesnot contradict the instrument,but only explainsthe
transaction.3 Theresultof the foregoingauthoritiesis thateitherthe agent
or unnamedprincipal maysueupon a notemadepayableto "agent."

As betweentheoriginalparties,or thosetakingwith full noticeof the real
characterof the partydescribedas "agent," theseprinciplesseemclearand
satisfactory. L1 suchcase,if thesuit is in the nameof the agent,it would
not cut off a defenseagainstthe disclosedprincipal; nor, if it is in the name
of the principal, would it cutoff adefenseagainsthisrepresentative,growing
out of the transaction.4
2. (a) CASES IN WHICH THE NOTE IS SIGNED BY THE AGENT AND THE

SUIT IS AGAINST HIM. ThedefendantsFlekingto evadepersonalliability, the
Englishdoctrineis that in thesecasestheagentis personallybound,(unless
the liability of the principal is disclosedon the faceof the instrument,)and
thatproof is not admissibleas betweenthe maker and payeeto show that
the latterknew therepresentativecharacterof thesignerand acceptedthe
thepaperas theprincipal'scontract.5 This doctrine has beenapprovedin
thecaseof Nash v. Towne,6 andis sustainedby a majority of theadjudicated
cases;but the truedoctrine is that of a later decision by the samecourt.7

1Lernedv. Johns,9 Allen, 419.
'Dicey, Part.135; 2 Daniell, Neg.lnst.

*! 118i, 1188. ,
3 PacificGuanoCo.v.Holleman,12 Fed.

Rep. 61; 12 Amer. Dec. 713-715, notej

v.22F,no.3-13

Baldwin v. Bank of Newbury, 1 Wall.
234.

42 Whart. Ev. !! 951, 1061.
�~�B�y�l�e�s�, Bills, (6th Ed.) 3i.
65 Wall. 689.
7 Metcalfv. Williams, 104 U. S. 93, 98.
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The rule, which may in any casedeservethe odium of beingcanedan estop-
pel, restsuponthe imperativenecessityof relieving negotiableinstruments
of ail "impedimenta." Inasmuch'assuch a note importsa personalliabil-
ity, bonafidetransfereesthereof(in whosefavor the estoppelis created)are
entItledto havethe sameconstruedaccordingto its clearlegal import. This
atgumenthasno applicationandno force as betweenthe original partiesand
thosetaking with notice of the facts. Ce8satmtio, ce8satlw. "The ordi-
naryrule,undoubtedly,is that if a personmerelyaddsto theSignatureof his
name the word' agent,' 'trustee,' 'treasurer,'etc., without disclosing the
principal, he is personallybound. The appendixis a meredescriptioper-
�8�o�n�~�. It doesnot of itself makethird personschargeablewith noticeof any
r,epresentativerelationof the signer; but if he be, in fact, a mere agent,
trustee,or officer of someprincipal, and is in the habit of expressingin that
way his representativecharacterin his dealingswith a particular party who
rec9gnizeshim. in that character,it would be contraryto truth and justiceto
construethedocumentsthusmadeandusedas his personalobligation,con-
trary to the intent of the parties."I

. Thedistinction now soughtto bemadeis sustainedby thefollowing au-
thorities: 2 Whart.EV.¤ 951,1061,1058;Byles,Bills, (6th Ed.) 37, note1;
38, note1, (top page6'3;) Mott v. Hicks, 1 Cow. 540; Greenv. Skeel,9 N. Y.
486. As alreadyindicated,thedefenseof a representativecharactercannot
be urged againstthird partieswho have taken the note without notice of
that relation.

(b) CASESIN WHICH THE SUIT IS BROUGHT AGAINST THE UNNAMED PRIN-
CIPAt.. It seemsclearon principle that the original payeeof the noteis en-
titled to maintain anaction againstthe real principal upon a securityexe-
cutedby the latter'sagentin his known representativerelation, and by due
authority. 'rheprincipal caseis an authorityfor this proposition,although
it wasdecideJupon the groundmerelythat the note wasa Georgiacontract,
and upon the authorityof the Georgiacase.2 The decision,however,is by
the mosteminentof the judgesof thatstate,-onewhoseopinionshavebeen
frequentlyquotedwith approvalby thetext writers andthecourts. NISBET,
J., says in that case"a party cannotbe dischargedwho is apparentlyliable
on a contract,but a new palty maybe introducedby parol." 3 The distinc-
tion alreadymadeis equallyimportanthere. An innocentthird partytaking
a note, cannoton the onehand bedefeatedby any defensewhich alters the
legal import of the characterin which the partysigns it, nor is he, on the
otherhand,entitled to takeany benefit under any otherthan its legal con-
struction. But, asbetweentheoriginal parties,and thosewho by virtue of
noticeoccupy thesamefooting, the known but unnamedprincipal may be
charged.4

Thereis anotherexception(although it is only apparentlyan exception)
to the rule that no personcan bechargedupon a negotiableinstrumentex-
ceptthepersonliable thereonaccordingto its tenorandeffect. The princi-
pal will beHableif he, by adoption,usethe nameof his agent,or his agent,
by his authority, usehis own nameasindicativeof theprincipal'scontracts.
"In suchcasestheadoptednameis in law equivalentto theactualnameof the
party."5 Therearecertainrulespeculiarto bills of exchangepayableto andby
agentswhich cannotbeherenoticed.6 The doctrineof thesecases,however,
justifies thediscriminationwhich it hasbeensoughtin this noteto establish:
that While, as betweenthird parties,negotiableinstrumentsmust be con-

IPer BRADLEY, Justice,104 U.8. 98,99.
2 I Kelly, 429.
sSee2 Whart. Ev. 951.
42 Whart. Ev. ** 951, 1061; Moore v.

McClure, 15 N. Y. 558.

51 Daniell, Neg. lnst. ** 304-, 399a.
8See 1 Daniell, Neg. lust. ii 309-314;

Ewell's Evans,Ag. 187.
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8truedaccordingto their legalimport, in theinterestsof commercialsecurity,
yet, asbetweentheoriginal partiesand thoseaffected by notice,therealre-
lation of the partiesas principal and agentupon notes given to or executed
by "A. B., Agent," shouldbeopento proof. WALTER B. HILL.

Macon, (Jeorgia.

LA BELLE IRON WORKS V. HILL and others.1

. (Oircuit OQurt, E.n. Mi',Quri. October16, 1884.)

ATTACHMENT-CONVEYANCE TO HINDER AND DELAY CREDITORS-REv. ST. Mo. t
398, CONSTRUED.

A. & Uo. agreedwith certain of their creditors that their businessshould
thereafterbe conductedin their name by B.; that A. should continue in the
businessfor a certaintime asan employeof B., andbe paidastipulatedsalary;
that B. shouldhaveauthorityto contractdebts in the courseof the business,
disposeof thefirm's personalproperty,andpaycertainoutstandinglienclaims;
andoutof theproceedsof saidpersonalpropertyand theprofits of the business
shouldpaythe debtsduethe creditorssigningtheagreement,atsuchtimesand
in suck amountsas three of saidcreditorsthereinnamedshould determine;
andit wasagreedthat if the demandsof saidcreditorswerepaidwith interest
within two years,a rebateof 1 per cent. should be allowed A. & Co. I!'our
dayslater, A. & Co. executeda deedconveyingto B. all their real estate,to-
getherwith the machinerythereon,in trust, to securethe paymentof 'their
debts,but with the proviso that noneof thepropertyconveyedshould be sold
within twoyearsafterthe dateof theconveyance;it beinghopedthatall debts
could bepaid in full out of the personalpropertyof the firm andthe profit,sof
the business. An attachmentsuit having beeninstituted by a creditor not a
party to said contract,'teld, (1) that the executionof said agreementwas no
ground for an attachment,becauseit conveyednothing; (2) that unlessthe
deedconveyingthefirm's real estatewasexecutedwith a dishonestpurpose,it
was not a fraudulent conveyancemade"so as to hinder or delaycreditors,"
within the meaningof the Missouristatuteconcerningattachments,and that,
to bring it within thatstatute,actualasdistinguishedfrom constructivefraud
mustbeshown. "

Attachment.
This is a suit upona draft for $2,265. The allegedgroundsfor

attachingdefendants'propertyare as follows: (1) Thatdefendants
have fraudulently conveyedor assignedtheir propertyor effectsso
asto hinderor delaytheir creditors; (2) thatdefendantshavefraud-
ulently concealed,removed,or disposedof their propertyor effectsso
as to hinderor delay their creditors; (3) that defendantswereabout
fraudulently to conceal,remove,or disposeof their property or ef-
fects so asto hinderor delay their creditors. 'rhedefendantsfiled a
plea in abatementdenying the existenceof either of the alleged
groundsfor the attachment. The casewas tried beforea jury.

Plaintiff offered in evidence(1) a deedof trust dated September
18, 1883, conveyingto one Craig all the real estatebelongingto de-
fendants,togetherwith all the machinery,etc., thereon,in trust, to
securethe paymentof the debtsof saidfirm, but providingthat none

JReportedby Benj. F. Rex, Esq.,of the St. Louis bar.


