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if in the negative,settlesthe controversy. The burdenof proof is
upontheplaintiff-that is,uponNiskern-tosatisfyyou,bya fair pre-
ponderanceof the evidence,that the fire, which he claims startedin
the corn-stalkswhich were piled up againstthe barn, camefrom the
locomotive. If the sparks from this locomotive, whetherfrom the
smoke-stackor from the ash-pan,did not causethe fire, thereis no
foundationfor this causeof action. To determinethis first question
in the case,-to-wit,wasthefire wh'ich destroyedthis propertyset by
sparksor coalsfrom thedefendant'slocomotive?-youmusttake into
considerationall the factsand circumstancestestified to, tendingto
throw light upon this issue.

You must judge of the credibility of the witnesseson both sides,
the weight to be given to their evidence,and the probabilitiesof the
truth of their statements,their opportunitiesfor knowledge,their in-
terestin the subject-matterof the suit, the mannerin which their
testimonyis 'given,andeveiáycircumstancein the casewhich the tes-
timony discloses. You must considerall the evidence,and all the
facts andcircumstancessubmittedto you, bearinguponthisquestion;
not only the evidenceintroducedby plaintiff to provethat the fire was
communicatedfrom this locomotive to the corn-stalks,but also the
evidenceof the defendant'switnessesinregardto the probabilitiesof
fire being communicatedto the barn and corn-stalksfrom other
sources;and,after full considerationof the testimonybearinH upon
this issue,determinethe origin of thefire, recollectingthat the burden
of proof is uponthe plaintiff to satisfyyou, by tbe weight of evidence,
that the corn-stalkswereset on fire by the locomotive. This is the
plaintiff's theoryof the origin of the fire. He saysthat this fire was
oommunicatedfrom the locomotiveto the corn-stalkswhich burned
up his property. That is his theoryof the case. If, uponfuU con-
I:lideration, you should determinethat the fire which destroyedthis
propertywas not set by defendant'slocomotive,then, of course,the
plaintiff cannot recoverin this action, and the defendantwill be en-
titled to your verdict. That is the first questionfor you to deter-
mine.

But if, after full deliberation,consideringall the testimonytending
tv ahowthe origin of the fire, you believethat the plaintiff, by a fair
preponderanceof evidence,'bas proved that the fire was communi-
catedfrom this locomotive,-e.nd that the fire wasstartedin the corn-
stalkspiled up againsttheplaintiff's barnby sparksor coalescattered
or thrown from this locomotive,then you will still further consider
thecasein the light of thestatutewhich I will readto you. I might
herestate that on this statutethe plaintiff virtually rests his case.
This statuteenacts-althoughit might be, perhaps,the rule without
thestatute-that"all railroadcompaniesor corporatidns,operatingor
runningcarsor steam-enginesoverroadsin this state, shall be liable,
to any party aggrieved,for all damagecausedby fire beingscattered
or thrown from said carsor engines,without the owneror ownersof
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the propertyso damagedbemRrequiredto showdefectsin their en-
gines, or negligenceon the part of their employes;but the fact of
suchfire beingsoscatteredor thrown shall beconstrued,by all courts
having jurisdiction,asprimafacie evidenceof suchnegligenceor de-
fectj" that is, if you are satisfiedthat the fire communicatedto the
corn-stalksfrom this locomotive,then the negligenceof the company
is establishedprima facie, andtheyarenot requiredto go anyfurther.
If the first issueis found in favor of the plaintiff in this case,then it
is presumed,for all purposesof the case,that thecompanywasnegli-
gent andresponsiblefor the destructionof the property.

"Provided,that the said railroad corporationmay show,upon the
trial of any action, that saiddamagearosefrom, the defaultor neg-
ligenceof the party inj ured." This statuteshifts theburdenof proof
from the plaintiff to the defendant,andraisesa legal presumptionof
the defendant'snegligence. It says to you, if the plaintiff in this
<lase,upon whom the burdenof proof rests,has,by the weight of ev-
idence,provedto yoursatisfactionthat this locomotiveset fire to and
destroyedthe plaintiff's property,then this locomotive is presumed
to havebeendefective,or the employesof thecompanywho operated
it arepresumedto havebeennegligent. As 1 said before,the plain.
tiff relieson this statute; thereis no direct evidencehereto show to
you that this enginewas defeotiveat that time, or that the engineer
in chargeof it was incompetentor unskillful. In otherwords,if the
plaintiff has establishedto your satisfactionthat fire scatteredor
thrown from thelocomotivedestroyedhis property,a prima facie case
of negligenceon the partof thedefendantis madeout,andtheplain-
tiff is entitled to recovercompensation, unlessthe companyproves
that it did its duty in the premises,andwasnot guilty of negligence.
The burdenof proof hereis upon the defendantto showyou, by sat-
isfactoryevidence,that the locomotivewasproperlyconstructed,and
that it wasequippedwith the best mechanicalcontrivancesand in-
venWmsknown in practicaluseat that time, which wereeffectivein
preventingtpe burning of private propertyby the escapeof sparks
andcoalsfrom its locomotives,and that competentand skillful em-
ployeswereoperating'it.

The companymust furnish satisfactoryevidencethat the locomo-
tive was thus properlyconstructed,and managedwith aU the care
and cautionwhich the ciroumstanC'esrequired. It wasnot required
to stop the operationof its road becausethewind was blowing strong
from thenorth-westtowardsthe pla.intiff's propertyat that time; nor
wasit required to lay up its train becauseit was passingthrougha
village where wooden buildings and private propertywere near its
trackandexposedto fire and sparks. It performedall of its duty in
the premisesif the locomotivewas properlyequippedwith the best
appliancesfor arrestingandpreventingtheescapeof sparksor coals,
andwasoperatedwith, the requisitecare and caution. Of courseIt

higherdegreeof carewas requiredto be exercisedin passingsuch a
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town, wherewoodenbuildings are exposed,than in passingthrough
an open country,wherebuildings andprivate propertywould not be
endangered. . .

In determiningwhetherthedefendanthasovercometheprimafacie
caseof negligencewhich resultsfrom the law, in caseyou �b�e�l�i�e�v�e�~�h�e
locomotiveset fire to the property,you must considerand properly
weigh all the evidencewhich hasbeengiven you by the engineersand
machinists,who are familiar with locomotivesand their propercon-
struction.

The defendantis requiredto overcomea primafacie caseof 'negli-
gencewhich the law raises,andit mustdo this by satisfyingyou that
it performedits whole duty,auddid not usea defectivelocomotiveor
manageit in an uuskillful manner. If, upon this issueof fact, you
find that the companyhave not beenat fault or negligent,then, in
that case,although you should believe from the evidencethat the
propertywas destroyedby fire from this locomotive,yet the plaintiff
cannotrecover, and your verdict must be for the defendant. The
first issueis, did the locomotiveset fire to this property? If it did,
hasthe defeudantovercometheprimafacie caseof negligencewhich
is raisedby thelaw? If it has,then,althoughyou find thefirst issue
in favor of the plaiutiff, still, hecannotrecoverif you find thesecond
issuein favor of the defendant,and that entitles the defendantto a
verdict. But if, in youropinion,the defendanthasnot overcomethe
presumptionraisedby the statute,a.ndyou believethat the fire from
the locomotive destroyedthe property by the negligenceof the de-
fendant,thenthe plaintiff is entitled to a verdict, unlesshe was also
guilty of negligencewhich contributedto the delltJ,'uctiol).of his prop-
erty. .

Thestatuteof this statemakesthis provision: that arailroadcom-
pany may show, upon the trial of any action, that the damagearose
from the default or negligenceof the party injured; that is, what is
calledcontributorynegligence.Theruleof theCommon10.wisthat"one
who, by his negligende,hasbroughtan injury uponhimself,cannotre-
coverdamagesfor it;" and this rule is enunciatedand madea part
of this statute,which is nothing more than the common-lawrule of
contributorynegligence. If you find that the railroadcompanywas
negligentin this case,thenit is for you to decidewhetherthedestruc-
tion of Niskern'spropertywas occasionedentirely by the negligence
or improperconductof the railroad company,or whetherllehimself
so far contributedto the destructionof the propertyby his own neg-
ligence that, but for Buch negligenceandwant of care and caution
on his part, the propertywould not have burned. If the loss was
occasionedentirely by the defendant'snegligence,then �N�~�s�k�e�r�p�, can
recover,andis entitledto averdict. But if hisown wantof carecon-
tributed to the destructionof hi" property,then he cannotrecover,
althoughthe defendantwas negligentin the managementoflts 'loco-
motive. The diligen<:e.in this/respectrequired,of the �p�l�~�i�n�t�i�f�t�.�t�o
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avoid the destructionof his property,by fire scatteredorthrown from
a locomotive,is suchcareand attentiona prudentandcarefulman,
undersuch circumstances,would exercisewith regardto the preser-
vation of his propertyfrom fire thrown or scatteredfrom a. locomo-
tive. Niskern piled up againsthis barn, which he had neverdone
before,a stackof corn-stalks,allegedto be combustiblematter,so as
to endangerits taking fire from the sparksfrom a locomotive; and it
is urged that a prudent and careful man, underthe circumstances,
would not havedoneso.

While Niskern, in the useof his property,had a right to presume
that the railroad companywould not be guilty of negligence,andwas
not required to anticipateany negligentact or omissionon its part,
yet. he is required to be free from fault, and not contribute,by his
own negligence,to the loss which he suffered. So, gentlemen,it is
for you to determine,from all the evidencein the case,whetherthe
defendant,thisrailroad company,upon whom the burden of proof
rests,hasupon this branchof the caseprovedthat Niskerncontrib-
uted to the lossof his propertyby his own negligence. If he did, he
cannotrecover. If the defendanthas not proved him to be negli-
gent in piling the corn-stalks,then, if the destructionby fire of the
plaintiff's propertywas occasionedentirely by the defendant'snegli-
gence,the plaintiff is entitled to a verdict. This is aboutall the law
'thereis in the case. I havebeenrequestedby counselon both sides
to delivercertain instructionsto you. I think I havecoveredmostof
themin roy generalcharge,and declineto do so.

The jury found a verdict for defendant.

BENNETT and another t1. COVINGTON.l

�(�~�i�t Ootwt, E. D. N(J'f'th Oarolina. December12,1884.)

1. CONTRACTS-GAMBLING-BURDEN OF PROOF.á
The hurdenof proof is upon the defendantto show that a contract III Told

underthe act againstgamhling.
2. SAME-PRINCIPAL AND AGENT.

An orderto operatein cotton futuresIncludesanassumptionon the partof
the principal of all losseslegitimatelyincurred and paid by the agent in the
ordinaryandknown exerciseof his agency.

8. SAME-AGREEMENT OF THE PARTIES-TEST OF ILLEGALITy-EVIDENCE.
In order to establishthe illegality of a contract for the future delivery01

cotton,asbeinga wager,it is necessaryto showthat the real intentof all the
partiesat the time of entering into the contractswas merelyto speculatein
theriseor fall of prices,and that thegoodswere not to be delivered,but that
one party wasto pay to the other the difference betweenthe contract price
and themarketprice of thegoodsat the datefixed for executingthecontract.

1ReportedbTl. W. Hinsdale,Esq.,oCtile Raleigh,North Carolh,&, bar.


