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�~�a�K�E�R v. HASTINGS and another.

(Oircuit Oourt, E. JJ. Penns1/lflanta. May 15, 1884.)

PATENTS FOR'lNVENTIONS-CLATMS-CONSTltUCTION-ENLARGING-REISSUlll.
Where a patent does not cover all that the inventor �i�n�t�~�n�d�e�d�, he mUllt sur·

render it. and. obtain a reissue; for, where the language of the claim is �p�l�~�,
the court cannot by construction �e�n�l�a�r�~�e it.

In Equity.
Henry Baldwin, Jr., for complainant.
G. B. Gollier, for respondent.
BUTLER, J. The patent in suit is for "an improvement in hernial

trusses." The inventor's object was to devise and provide a more
ready and perfect mea,ns for adjusting the pad to the rupture. Trus-
ses capable of adjustment, on either side of the person, were in use
before the date of. the patent. The complainant Bought simply to
render this adjustment easier and more perfect. The patent contains
a single claim, in the following language:
"In a hernial truss, provided with a swinging joint for connecting the

hernial pad, A, to the body band. B, for the purpose of rendering the truss
readily adj ustable for either the right or the left side of the person, as desir-
able, the combination with the pad, A, of the rotary stern, a, and its ratchet-
toothed cylinder, a"; and spring lever, 12, constructed and arranged substan-
tially as set forth, for the purpose of enabling the wearer of the truss to
readily adjust and secure the position of the pad, A, so as to bear against
either the right or left side of the rupture, or directly against the front of the
same, as the wearer may desire, substantially as described."

This language, in view of the prior state of the art, confines the
patent to the rotary stem, a, its ratchet-toothed cylinder a", and the
spring lever, 12, in combination with the ordinary hernial pad, con-
nected with the body-band by a Bwinging joint, as previously used.
Whether it might have been made broader, in view of the invention
described in the specifications and drawings, we need not oonsider.
The language of the claim is plain. The court cannot enlarge it by
construction. If it fails to cover all the patentee intended to secure,
his remedy was through recourse to the statute providing'for reissues.
Does the respondent employ the combination described? While he
uses the rotary stem, he does not use the ratchet-toothed cylinder, nor
the spring lever, the object of which two last-named elements is to
secure the pad against backward motion on the stem, while it is left
free to forward adjustment.
The �r�e�s�p�o�n�d�e�n�t�~�s set-screw, which rigidly locks the rotary stem,

does not operate in the same manner as the ratchet-toothed cylinder
and spring lever, nor produce the same, nor a similar, result.. In this
respect the respondent's truss fails in what is claimed to be an im-
portant effect of the complainant's combinatiop:. The screw (Jannot,
therefore, be 'regarded as an equivalent for the ratchet·toothed cylin-
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der and spring lever. The fact that in certainof the respondent's
trussesthe screw is used to force the projecting,spikesof a spring
down into the rotary stem, or a cylinder upon it, insteadof being
screweddown directly into or upon the rotary stemor oylinder, as in
others,to accomplishthe locking process,is esteemedunimportant.
The result.in eachcaseis the same,and the mannerof accomplish-
ing it similar. It is unnecessaryto pursuethe subjectfurther. The
bill must be dismissed,with costs.

MoKENNAN, J., concurs.

SPAETH v. BARNEY.
(Oircuit(Jourt. D. Massachusetts. January22, 1885.)

1. PATENTS FOR INVENTIONS-REISSUE-ALLEGATIONS.
It is not necessary,in asuit for infringmentof a reissuedpatent,to averspe-

cifically tbegroundon which the originalpatentwassurrenderedanda reissue'
obtained.

2. �S�A�~�f�E�-�E�F�F�E�C�'�r OF REISSUE OF PATENT BY COMMISSIONER OF PATENTS-IN-
FIUNGEMENT.

Wherethecommissionerof patentsacceptstbesurrenderof anoriginal pat-
ent and grantsa new patent,bis decisionis ,final and conclusive,in asuit for
infringement,unlessit is apparenton the faceof the patentthat he hasex-
ceededhis authority; that thereis sucharepugnancybetweentheold andnew
patentthat it mustbe held asmatter of legalconstructionthat the newpat.
ent is not for thesalnciuventionas thatembracedin the original patent.

In Equity.
�B�r�i�~�s�e�n et Steele, for complainant.
E. l?Thurslon, for defendant.
COLT, J. " The demurrerto the bill is basedon two grounds: First,

that it doesnO,t allege, with sufficient certainty, that a propercause
�e�x�i�s�~�e�d ror surrenderingthe original patent and taking out the �r�e�~
issue; and, second, that it does not allege facts necessaryto, shoW'
that the commissionerof patentshad jurisdiction to entertain the
application for the'reissue. Section 4916 of the Revised Statutes
providesas follows:

"Wheneveranypatentis inoperativeor invalid. by reasonof a defectiveor
insufficientspecification,or by reasonof thepatenteeclaimingas his own in-
ventionor discoverymore thanhe had a right to claim as new, if the error
hasarisenby inadvertence.accident,or mistake,andwithout anyfraudulent
or deceptiveintention, the commissionershall, on thesqrrenderof suchpat-
ent andthepaymentof the �d�u�t�y�r�e�~�u�i�r�e�d by law, causea new patentfor the
sameinvention. and in accordancewith the corrected specificatiun,to be
issuedto the patentee."

The bill alleges:-
"That said CharlesT. Day, having for good and lawful �c�a�~�s�e�, and with
the consentand approbationof your orator, surrenderedsaid letterspatent
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to the commissionerof patents,and having madedue application therefor,
and having in all things complied with the acts of congressill such case
madeandprovided,did, on theeighteenthdayof February,1879,obtainnew
letterspatent,being reissuedletters patent,for thesameinvention. for 'the
residueof said term, and which were marked'ReissueNo. 8,590,I and'wert,
issuedin due form of law to your orator,asassignee,underthe sealof the
patentoffice of the UnitedStates,signedby thesecretaryof the interior. and
�c�o�u�n�t�e�r�s�i�~�n�e�d by the commissionerof patents,andbearingdatetheday and
year aforesaid,as by the last-mentionedreissuedletters patent,ready here
in court to beproduced,will appear."

Wethink the allegationsin the bill are sl1fficient. It is not neces-
sary to aver, specifically, the ground on which the original patent
was surrendered. The reissueof letterspatentby the commissioner
isprimafacie evidencethatsuchreissueis foundedonsufficientcause,
andis in accordance,withlaw. It is also presumedthat the com-
missioneractedwithin his authorityunderthe statute,until the con-
trary is proved.

Theauthoritiesarenumerousandconclusiveto theeffect thatwhere
the commissioneracceptsthe surrenderof an original patent, and
grantsa new patent,his decisionis final and conclusivein a suit for
infringement,unlessit is apparenton the face of the patentthat he
hasexceededhis authority; that thereis sucha repugnancybetween
the old and the new patent that it must be held as matterof legal
constructionthat the newpatentis not for thesameinventionasthat
embracedin the original patent. Seymourv. Osborne,11 Wall. 516,
543; Allen v. Blunt, 3 Story, 742; Collar Co. v. Van Dusen,23 Wall.
530, 558; Metropolitan Washing.mach.Co. v. ProvidenceTool Co. 1
Holmes,'161; �R�u�s�,�~�e�l�l v. Dodge,93 U. S. 460; Ball v. Langles, 102
U. S. 128; Smithv. Merriam, 6 FED. REP. 713; Seldenv. Stockwell
Gas-burnerCo. 9 FED. REP. 390; Giant PowderCo. v. SafetyNitro-
powder00. 19 FED. REP. 509; Philadelphia d: T. R. Co. v. Stimpson,
14 Pet. 448; Wilder v. McCot'mick,2 B!atchf. 31.

Demurrerovermled.

PORTER NEEDLE Co. 'V. NATIONAL NEEDLE Co. and others.

(Oircuit Court, D. Massachusetts.January3, 1885.)

PATENTS FOR INVENTIONS - USE OF PATENT AFTER EXPIRATION OF LrCENSE-
DAMAGES.

While ordinarily the amountof damagesto be paid by a part}' who hascon-
tinued to use a patentedmachineafter the expirationof a licensegrantedto
him, would bewhatsuchparty would havebeenwilling to payasa licensefee
for the useof the machines,whereit appearsthat themachineembodiesother
patenteddevices,it should he shownwhat portion of the liccn!le fee was.paid
for the partcoveredby the patent in controversy,and this'portion would be
the propermeasureof damages.

In Equity. Exceptionsto master'sreport.
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T. W. Clarke, for complainant.
J. E. Abboff,fordefendants.
COLT, J. Thec,ourtdecided(Porter Needle00. v. National Needle

Co. 17 FED. REP, 536) that the contractof September12, 1877,did
not conveytheright to usetheinfringing machinesafterJuly I, 1880,
and that thedefendantssincethatdatemust pay for their use. The
casewas thereuponsentto a master. The presenthearingwashad
uponcertainexceptionstaken by the defendantsto the master's.re-
port. Themasterhasreportedasdamageswhat he finds thedefend-
ant company",OIIld havebeenwilling to pay as a licensefee for the
useof the machines. McKeeverv. U. S. 23 O. G. 1525. If itwas
clear the patentin suit coveredall the mechanismof value in the
machine,we should approveof the master'sfinding; but it seems
from theevidencethat the machineembodiesotherpatenteddevices.
From all thatappears,therefore,a partof the licensefee chargedfor
lElasedmachines,upon which the masterbasesthe damagesfound,
was paid for the useof theseotherpatents. The fact that therewas
no evidenceintroducedas to the value of any of the otherinventions
would not, of itself, warrant the conclusionthat the license fee was
paidsolelyfor theuseof the patentin suit. Damagesmust beactual,
and must be proved. Seymourv. McCormick, 16 How. 480. The
licensefeepaidbeingfor theuseof thewholemachine,it shouldhave
beenproved that the particularpatentembracedall the mechanism
of value in the machine. If the patentcoversonly a part of the
mechanism,thenit shouldappearwhat portionof the licensefee was
paid for its use,andwhat portion for the useof otherinventionsemá
bodied in the machine. Wooster v. Simonson,16 FED. REP. 680.
The secondand ninth exceptionsare sustained. The remainingex-
ceptionsareoverruled. Thecaseis referredbackto the master,with
liberty to thecomplainantto reopenproofsonthequestionof damages.

WOOSTER v. HILL and others.

(Oircuit Court, D. Vermont. January9,1885.)

1. EVIDENCE - WIFE AS WITNESS FOR HUSBAND - U. S. REV. ST. �~ 858- REV.
LAWS VT. ¤¤ 1001,1005.

A wife is not a competentwitnessfor herhusband,in caseswhere he is in.
terested,underthe statutesof the UnitedStatesor of Vermont.

2. PATENTS FOR INVENTIONS-ANTICIPATION-WOOSTERCABINET CREAMERY.
Upon examinationof the evidence,held, that Daniel B. Woosteris entitled

to a patenton suchpartof his claimsin hisapplicQtionfor a patentasdescribe
a cabinetcreameryas an improvement uponthe box creameryof Hill and
Prentice,asshownin patentNo. 207,73B,grantedto themSeptember3,1878.

In Equity.
S. C. Shurtleff, for orator.


