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T. W. Clarke, for complainant.
J. E. Abboff,fordefendants.
COLT, J. Thec,ourtdecided(Porter Needle00. v. National Needle

Co. 17 FED. REP, 536) that the contractof September12, 1877,did
not conveytheright to usetheinfringing machinesafterJuly I, 1880,
and that thedefendantssincethatdatemust pay for their use. The
casewas thereuponsentto a master. The presenthearingwashad
uponcertainexceptionstaken by the defendantsto the master's.re-
port. Themasterhasreportedasdamageswhat he finds thedefend-
ant company",OIIld havebeenwilling to pay as a licensefee for the
useof the machines. McKeeverv. U. S. 23 O. G. 1525. If itwas
clear the patentin suit coveredall the mechanismof value in the
machine,we should approveof the master'sfinding; but it seems
from theevidencethat the machineembodiesotherpatenteddevices.
From all thatappears,therefore,a partof the licensefee chargedfor
lElasedmachines,upon which the masterbasesthe damagesfound,
was paid for the useof theseotherpatents. The fact that therewas
no evidenceintroducedas to the value of any of the otherinventions
would not, of itself, warrant the conclusionthat the license fee was
paidsolelyfor theuseof the patentin suit. Damagesmust beactual,
and must be proved. Seymourv. McCormick, 16 How. 480. The
licensefeepaidbeingfor theuseof thewholemachine,it shouldhave
beenproved that the particularpatentembracedall the mechanism
of value in the machine. If the patentcoversonly a part of the
mechanism,thenit shouldappearwhat portionof the licensefee was
paid for its use,andwhat portion for the useof otherinventionsemá
bodied in the machine. Wooster v. Simonson,16 FED. REP. 680.
The secondand ninth exceptionsare sustained. The remainingex-
ceptionsareoverruled. Thecaseis referredbackto the master,with
liberty to thecomplainantto reopenproofsonthequestionof damages.

WOOSTER v. HILL and others.

(Oircuit Court, D. Vermont. January9,1885.)

1. EVIDENCE - WIFE AS WITNESS FOR HUSBAND - U. S. REV. ST. �~ 858- REV.
LAWS VT. ¤¤ 1001,1005.

A wife is not a competentwitnessfor herhusband,in caseswhere he is in.
terested,underthe statutesof the UnitedStatesor of Vermont.

2. PATENTS FOR INVENTIONS-ANTICIPATION-WOOSTERCABINET CREAMERY.
Upon examinationof the evidence,held, that Daniel B. Woosteris entitled

to a patenton suchpartof his claimsin hisapplicQtionfor a patentasdescribe
a cabinetcreameryas an improvement uponthe box creameryof Hill and
Prentice,asshownin patentNo. 207,73B,grantedto themSeptember3,1878.

In Equity.
S. C. Shurtleff, for orator.



woostER11. lULL., 881'

W. E. Simonds,for defendants.
WHEELER, J. This suit is broughtupontherefusalof thecommis..

sionerto grant severalclaimsof an applicationfor a patentmadeby
the orator,on interferencesbetweenhim and thedefendantsHill and
Prentice,of whom the otherdefendantis assignee. The inventions
relate to a milk-setting apparatuscalled a creamery. Two of the
orator'sclaims wereallowed,and therestdisallowed. Thequestions
are solely whetherthe orator is entitledto a patentfor the wholeor
any part of the inventions specifiedin tho claims disallowed;'and
arepurelyquestionsof fact as to priority of inventionasbetweenhim
and Hill and Prentice. Considerableevidencehas been produced
that was not before the patent-office. The evidenceon both sides
showsthat Hill and Prenticemadeand put into actualusean open
box creamerystandingon legs,with the lower part of the cansex-
tendingthroughthebottomof thebox downward,and the upperpart
surroundedby water in the box for cooling the top of the milk in
the cans. And it is a part of the case that they made an appli-
cation for a patentJuly 18, 1878,which showed such a creamery,
with the addition of a hinged lid to the box. A patentwas granted
on that application numbered207,738, dated September3, 1878.
Woosterallegesthat he inventeda cabinetcreameryclosedall the
way down, but having a door in front for accessto the lower part of
the can,which would include all the essentialfeaturesof this box:
creamery,before theopenboxcreamerywas made;and that he made
the invention known to Hill and Prentice;and that they did not in-
vent it themselves,but actedonknowledgederived from him in re-
spect to it. It clearly appearsthat Wooster had such a cabinet
creamerymade in November,1878. Hill ahd Prenticeclaim that
they had such a cabinetcreamerymade,and standingin the shop
wheremade,in the springof 1878.

The examiner,the examinersin chief, and the commissioner,found
from theevidencebeforethem, respectively,that thecabinetcreamery
was madeby Hill and PrenticebeforeWoosterinventedand caused
his to be made;althoughmuch suspicionand seriousdoubtswereexá
pressedas to that matter. The new evidencehas enhancedthese
doubtssomuchthatit is not now foundthatthis cabinetcreamerywas
madebeforeWoosteractuallyhadhismade. Thereis DO satisfactory
explanationmadeas to why they shoulduse, and apply for a patent
on, the box creameryalone, when they had the cabinet creamery
alreadymade. Thedate'of the productionof his is shownby entries
in booksof thosehavingno interest,in due course,establishingit be-
yond anyfair doubt. Theyarenotentitledto precedehim with a pat.
ent upon it, exceptas to so much as they show priority of clearly.
Their applicationfor a patentshowspriority of the box creameryon
legs, clearly, over this production of the cabinet creamery.by him,
and showsthat he is not entitled to a patent for what is shownin
that, unless he has, by clear proof, placed his invention earlier.
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This applicationshowB aU that was in their open box creamerythat
was madebefore. He did not makeanythingbefore,embodyingthe
featuresin controversyof either, nor causeanything to be made,
unlessthat, by imparting knowledgeof the invention to them, he
caused.them to makewhat they did make. He hasnot shownwith
sufficient clearnessthat he did impartsuchknowledgeto them. He
has produceddrawingsnow, showing the invention, with evidence
tending to show that they were made prior to Hill and Prentice's
open box creamery. But thesedrawingsshowconicalbottomsto the
caus,which were not inventedbefore that creamerywas made. If
the drawingsweremadebefore,somefeaturesmusthavebeenadded
since,andthereis no evidencefrom which to find whatfeatureshave
beenso added;and the drawingsare therebydiscredited. Wooster
was, during that time, making,using, and selling cans,with recepta-
clesfor waterto cool the top of the milk aroundtheupperpart of the
cans themselves,without any box or cabinet arrangementto hold
them; and no adequateexplanationis madeas to why nothingwas
done by him abouta box or cabinet,but to havedrawingsmade,for
so long a time after they are said to havebeeninvented.

The patent-officefailed to find priority for Woosteras to the box
creamery. Repeatedexaminationof the testimony,and considera-
tion of the establishedfacts, have failedto produceanyotherconclu-
sion. As the casestands,Woosterappearsto be the inventorof the
cabinetcreamery,asan improvementuponthe box creameryas that
is shown in the patentof Hill and Prentice,in addition to the two
claims allowedto him, and to no moreof what is involvedhere. This
conclusionhas beenreachedwithout consideringor examining the
testimonyof the wife of the defendantHill. He is a proper party
to the suit, andwas liable to bedecreedto pay costscf suit, andper-
hapsinterestedotherwiseat the time shetestified,although he had
assignedhis right to theinventionbefore. Thedisabilityof witnesses,
on accountof interestin the suit asa party, or otherwise,has been
removedboth by the statutesof the United Statesand thoseof the
state. Rev. St. U. S. ¤ 858; Rev. Laws Vt. ¤ 1001. Neither have
removedthe disability arising from coverture,except in particular
cases,not including this. Rev. Laws Vt. ¤ 1005. Thereforeshe
standsdisqualifiedas a witnessin caseswhereherhusbandis inter-
ested,asat commonlaw. The motion to suppressher testimonyis,
therefore,to be granted.andher testimonyhasbeentreatedas sup-
pressed. The other motions to suppressdo not appearto be well
founded,and are overruledwithout comment.

Motion to suppressthe testimonyof the wife of the defendantHill
granted;othermotionsto suppresstestimonyoverruled;anda decree
for the oratorto be entered,adjudgingthat he is entitled to a patent
on suchpartof his claimsas specify the cabinetcreameryasan im-
provementupon the box creamery,as shown in the patentof Hill
and Prentice,No. 207,738,without costs.
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HAMMOND v. FRANKLIN.

(Circuit (]ourt, S. D. New York. January 10, 1885.)
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1. PATENTS FOR INVENTIONS-REISSUES-ENLARGEMENTOF CLAIMs-WHEN AL-
LOWABLE.

An inventormay, after two or threemonths haveelapsedsincethe issueof
an original patentto him, proceedto obtainby a reissueenlargementof claims
to coverpartsof the inventiondescribedbut not claimedin theoriginal, espe-
cially when this doesnot appearto bedoneto coverthe progressof other in-
ventionsj but an inventorcannot,at any time, takeout a valid reissuefor an
inventionnot shown in the original, in somemanner,so as to be discernible
therein.

2. SAME-REISSUENo. 3,119, CLAIMS 3 AND 4-PREsERVATIONOF MEATS, FRUITS,
ETC.-VALIDITY.

The inventiondescribedin the third and fourth claims o. reissuedletters
patentNo.3,119,datedSeptember15, 11:>63,grantedto William Davis,assig-nor,
for improvementin preservingmeats,fruits, etc.,theoriginal of whichwasNo.
78,932,datedJune16, 1868,is a different inventionfrom thatdescribedin the
original,and to tbatextent,the reissueis void.

In Equity.
LivingstonGifford, for orator.
CharlesLevi Woodbury,for defendant.
WHEELER, J. This suit is broughtfor allegedinfringementof re-

issuedletters patent No. 3,119,dated September15, 1868,granted
to William Davis, assignor,for improvementin preservingmeats,
fruit, etc.,the original of which was No.78,932,datedJune16,1868.
The allegedinfringementconsistsin theuseof refrigeratorcarsmade
accordingto the specificationsof letters patent No. 244,676,dated
July 19, 1881,grantedto William Scott,for a refrigeratingchamber,
and letters patentNo. 248,738,dated October25, 1881,grantedtu
EdwardHamilton, for improvementsthereon. Lack of novelty, difá
ferencesbetweenthe original andreissue,andnon-infringement,an
set up and relied uponasdefenses.

The original patentdescribeda car-bodyconstructedof threesep-
arate compartments,one within the others, with open spacesall
aroundbetweenthem,filled with poor conductorsof heat,and an ice
receptacleinside the inner compartment,consistingof a doublewall,
"extendingfrom the bottomto thetop" of the compartment,andhav-
ing funnels, extendingupwardthroughtheroof, to containthe freez-
ing mixture to be filled in through the funnels,and closedair-tight,
exceptwheretherewere funnels,and theywere providedwith capsto
closethem as tightly aswaspracticable. The icereceptaclewaspro-
vided with a goose-necktrap for carryingoff water,which would colá
lect in the lower part,without admittingair. Accessto the inside of
the car was provided for through hatchwaysin the roof, madeto be
practicallyair-tight, for dischargingfreight at way stations,without
letting out the cold and heavyair to be repla<:ledby warm air, aud,
through doorsin the side,madeair-tight ina similar mannerfor use
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