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In the second place, it is a significant observation that in Wall's �C�a�.�~�e
the authority of Com.v. Fox is denied, on the express ground that in
that case the judges found that the statute made the enlistment ab-
solutely illegal. It does not indeed appear that the authority of that
case would have been followed if it could not have been distinguished;
but it seems extremely probable that the case would have been dis-
tinctly overruled if the judge, on consideration ofMcNulty'sCase.had
deliberately determined to announce the doctrine here contended for
on behalf of the military authorities.

It seems to me that the effect of the statute is to make the enlist-
ment absolutely void. and that it must be so held on the application
of any person who is not estopped from setting up the prohibition.
In this case. the application being made b0th by Baker and by his
father. I do not find it necessary to decide whether he could be dis-
�c�h�a�~�g�e�d on his own application alone. My conclusion is that the en-
listment is void as to the father, and must be so held on his applica-
tion. It follows that Baker was not "duly enlisted." that he could
not commit the crime of desertion, and that the court-martial can-
not retain jurisdiction under the pending charges. He will therefore
be discharged.

In re MILLER.

(Oircuit Court, W. D. �P�e�n�n�.�~�y�l�v�a�n�i�a�. February 18, 1885.)

1. EXTRADITION-TREATY WITH GREAT BRITAIN OF 1842-HOLDING FUGITIVE-
CRIME.
Under the treaty of 1842, between the United States and Great Britain, an

extradited fugitive may be held by the receiving government on his prior con-
viction and sentence for a non-extraditable crime.

2. SAME-DEFENsE-GOOD FAITH OF EXTHADITION PHOCEEDINGS.
In the tribunals of his own country the surn'ndered fugitive cannot question

the good faith of the extradition proceedings.

HabeasCorpus.
J. T. Maffett and Wm. R. Blltir, for petitioner.
E. A. Montooth, contra.
ACHESON, J. The petitioner claims his discharge on the ground

that he is unlawfully held in custody in violation of the tenth article
of the treaty of 1842 between the governments of the United States
and Great Britain. Briefly, the facts of the case are these:
The petitioner was convicted of burglary in the court of oyer and

terminer of Clarion county. Pennsylvania. and thereupon was sen-
tenced on August 23. 1881, to undergo an imprisonment for the period
of sevon years in the WestArn Penitentiary of Pennsylvania, to which
prison he was duly committed. In December, 1881, he escaped there-
from and fled to Canada. Burglary not being an extradition crime.
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informationswere madein January,1882,in saidcountyof Clarion,
againstthe petitioner,charging,him with robbery and assaultwith
intent to commit murder,and under extradition proceedingshadon
thesechargeshe was surrenderedon March 11, 1882. He was then
taken back to the Western Peuitentiaryof Pennsylvania,where he
has since been held. Bills of indictment againsthim on the said
chargesof robberyand felonious assaultwere ignored by the grand
jury of Clarion county on �J�a�n�u�a�r�.�~ 17,1883. The petition alleges
that said informationswere gottenup by the penitentiaryauthorities
asa merepretextto securethepetitioner'ssurrender,to the end that
they might seizeand imprison him on his conviction for burglary.
The return of the wardenof thepenitentiarysetsup, as his authority
for holding the petitioner.his commitmentto the penitentiaryby the
court of oyer andterminerof Clarion countyunderhis convictionand
sentencefor burglary.

The application for the petitioner's dischargeproceedsupon the
theory that the treatybetweenthe United Statesand GrearBritain
securesto the extradited person immunity from detention for any
crime otherthan thatuponwhich thesurrenderis made; or, at least,
exemptionfrom detentionfor anyoffensenot within the treaty. Now,
it is indeedtrue that it hasbeenheld by JudgeHOFFMAN, in U. S. v.
Watts, 14 FED. REP. 130, and by the supremecourt of Kentucky, in
Com. v. Hawcs, 13 Bush; 697, that an extraditedpersonunder this
treaty cannotbe tried for anyoffensesotherthanextraditioncrimes;
and in Statc v. Vanderpool, 39 Ohio St. 273, the supremecourt of
Ohio carriedthe doctrineof exemptionstill further, holding that the
extradited personcould be put on trial only for the particularoffense
for which hehadbeensurrendered. Upontheseadjudications,which,
on account of the eminenceof the judgesand courts pronouncing
them, are certainlyentitled to great respect,the petitioner'scounsel
confidently rely as establishinga principle applicableto and decisive
of this case. But then, on the other hand, in U. S. v. Caldwell, �~
Blatch£. 131, and U. S. v. Lawrence, 18 Blatch£. 295, it was held by
Judge BENEDIOT (who gives most cogentreasonsfor the conclusion)
that extraditionproceedingsdo not by their naturesecureto the per-
son surrenderedfor one crime immunity from prosecutionfor other
offenses,whetherwithin the treatyor not; andhe distinctly ruled that
no such immunity is conferredby the treatynowunderconsideration.
A like determinationwasreachedby thecourtof appealsof New York
in Adriance v. Lagmvc, 59 N. Y. 110,wherean extraditedperson,sur-
renderedby the governmentof Franceundertreatystipulations,was
arrestedon civil process.

'l.'he questionwhetherthe treatyof 1842 betweenthe United States
and GreatBritain prohibits the trial of the extradited personfor an
offensenot specifiedin the proceedingsor namedin the treaty, must,
therefore,be regardedas still open, while the precisequestion now
before me, it would seem,is altogethernew. If the treaty affords
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�t�h�:�e�~�'�e�t�i�H�o�n�e�r�"�t�h�e immunity he claims, it is by mereimplication, for
assuredlyit doesnot in expresstermsconfer on extraditedpersons
any immunity whatsoever. It provides that the respectivegovern-
ments;uponrequisition madeand upon satisfactoryevidenceof the
allegedcriminality, shall "deliver up to justice" all personswho, be-
ingchargedwith anyof sevenspecifiedcl'imes,(of which burglaryis
not one,) committedwithin the jUl"isdiction of either, shall seek an
asylum or be found within the territories of the other. There is,
however,no provision in the treaty guarantying to the extradited'
personthe right to leavethe demandingcountryafter his trial for the
offensefor which he was surrendered,in caseof acquittal,or, in case
of his conviction, after his enduranceof the punishmenttherefor.
Nor is thereanyexpresslimitation upon the causesof his detention.
Indeed,as to his disposition after his sUl"render the treaty is alto-
gethersilent. The high contractingpartiesmight haveprovidedfor
a surrenderupon conditions,but they have not seenfit to do so.
Whence;then, springs the petitioner'ssupposedimmunity? Upon
what sound principle can the demandof this convictedcriminal, to
be set at liberty before the expiration of his sentence,be allowed?
Clearly, an offender can acquireno rights againstthe claims of jus-
tice by flight to a foreign jnrisdiction, (Statev. Brewster,7 Vt. 118;
Dow's Case,18 Pa. St. 37;) andeXtradition treatiesarenot madein
the interestof fugitive criminals. In the absence,then,of express
stipulation imposing restraints upon the receiving government,it
seemsto me the intention is not to be imputed to the partiesto the
�t�r�~�a�t�y to exemptthe surrenderedfugitive from deservedpunishment
tor an offense(regardedby the laws of both countries as a gross
crime) of which he had previouslybeenduly convicted. It mayhave
beenopento thepetitioner,when beforethe Canadiancourts,to show
that the e1tradition proceedingswere not prosecutedin good faith.
But, havingbeensurrendered,it is not for him to raisethat question
beforethe tribunalsof his own country. Adáriancev. Lagrave,�s�t�~�p�r�a�;
Dow's Case,supra.

I am of opinion that the petitioner'scomplaint,that he is in cus-
tody in violation of the treaty under which he was extl'adited, is
groundless. Hence his dischargemust be denied; and it is 80 or-
dered.
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UNITED STATES V. VAN VLIET.

(District Court, E. D. Michigan. February23, 1885.)

85.

1. (""RIMINAL LAW-TAKING EXCESSIVEPENSIONFEE-U.B. v. VANVLIET,22 FED.
REp 641, REVERSED.

Theright to prosecutefor aviolation of Rev.St. I 5485,in demandingandre-
ceiving a greatercompensationfor servicesin procuringa pensionthanis al-
lowed by law, whenthe offensewascommittedprior to the actof July 4, 1884,
is savedby section13 of the RevisedStatutes. Thecaseof U. S. v. Vall Vliet,
22 FED. REP 641, reversed.

2. SAME-DEMURRER TO INFORMATION-MISTAKE OF LAW.
If a demurrerto a valid informationbe sustainedundera mistakenview of

the law, andthe judgmenhis afterwardsreversed,thedefendlln. may be l"eará
rested,andput uponhis pleato themerits.

On Rehearingof Demurrerto Information.
Defendantwas prosecutedby informationof the district aUorney

for a violation of Rev. St. ¤ 5485, in demandingand receiving a
greatercompensationfor his servicesand instrumentalityin prose-
cuting certainclaimsfor pensionsthau was allowed by law. A de-
murrerwas interposed,upon the groundthat the law fixing the com-
pensationfor suchserviceshad beenrepealed,and hencethat there
could be no conviction. This demurrerwas sustained,and the disá
trict attorneymovedfor a rehearing.
S. M. Cutcheon, Dist. Atty., for the United States.
1. 1'.Cowles, for defendant.
BROWN, J. Upontheoriginal argumentI sustainedthis demurrer,

uponthe ground that the act of 1878,fixing the amountwhich pen-
sionagentswereentitledto chargefor theirservices,hadbeenrepealed
by the act of July 4, 1884,without saving the right to prosecutefor
offensescommittedprior to the repealingact. U. S. v. Van Vliet, 29
FED. REP. 641. Sincethenmy attentionhas beencalled to section
13 of the �R�e�~�i�s�e�d Statutes,which enactsthat "the repealof anystatá
ute shall not havethe effect to releaseor extinguishanypenalty,for-
feiture, or liability incurred undersuchstatute,unlessthe repealing
act shall so expresslyprovide; and suchstatuteshall be treatedas
still remaining in force for the purposeof sustainingany properac-
tion or prosecutionfor the enforcementof suchpenalty,forfeiture,or
liability." This sectionescapedthenoticebothof court and counsel.
I considerit a completeanswerto the demurrer. It wasat onetime
doubtedwhetherit appliedto criminal prosecutions,but the Cl1se of
U. S. v. Ulrici, 3 Dill. 532, and U. S. v. Barr, 4 Sawy.254,haveap-
parently put the questionat rest. The caseof U. S. v. Tynen, 11
Wall. 88, was decided in view of the law in force before the act of
February25, 1871,which first containedthis section,was passed.

Thereis no legal objectionto the rearrestof the defendant. �T�h�~
constitutionalprovision,that no personshall"be subjectfor thesam'
offenseto be twice put in jeopardy,"hasno applicationuntil a jury


