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Now, the acknowledgmentin this case being madeon July �~�6�,
1875, the statutehad run againstthe action of the new promiseon
the sameday in 1881. It is admittedthat this action is barredby
lapseof time unlessthe transactionof July 26thhastheeffectto save
it. But, aswe haveseen,it is void asanagreementto postponethe
day of paymentfor want of a consideration;and,thoughgoodasan
acknowledgmentfrom which the law would imply a new promiseto
pay, an action thereonhassincebeenbarredby lapseof time.

The demurrermust be sustained;and it is so ordered.

CONROY v. OREGON CONSTRUCTION Co.

(Oircuit Oourt, D. Oregon. March 6,1885.)

1. uONTRmUTORY NEGLIGENCE.
What is knownas"contributorynegligence"is a defense;and therefore,in

anactionby a servantagainsthis master.to recoverdamagesfor an injury to
the person.sustainedwhile in the employmentof the latter, the plaintiff need
not allegethat his own negligencedid not contributeto the result.

2. .. ON on ABOUT" A CERTAIN DAY.
In an actionfor an injury to the person,arisingfrom the negligenceof the

defendant,it was allegedáin the complaint that the injury oncurred"on or
about"a certainday. Held, that this wasnot a statementof any distinctday
or time,andthereforeit did not appearfrom thecomplaintthat theactionwas
barredby lapseof time; andsuchdefense,if madeat all, must be madeby an-
swer.

8. TIME IN PLEADING.
Whentime is not anessentialelementof thecauseof action.undertheCode,

a demurrerwill not lie to a complaintfor want of a dateto a materialfact al-
legedtherein.but the remedyfor suchomissionis a motionto makemoredefi-
nite andcertainin this respect; andif it appearson the faceof suchamended
complaintthat the actionis barredby lapseof time, the defensemay be made
by demurrer. ..

Action for Damagesfor Injury to the Person.
O. E. S. Wood, for plaintiff.
GeorgeH. Williams and GeorgeH. Durham, for defendant.
'DEADY, J. This action is brought by the plaintiff, a citizen of

California, against the defendant,a corporationformed under the
laws of Oregon,to recover$50,000damages,for injuries to his person
sustainedwhile in the employ of the defendant. The action was
commencedon November12,1884. The complaintallegesthat "on
or about" November13, 1882, the plaintiff, while in the employ of
the defendantas foremanof a gangof Chineselaborers,engagedin
the constructionof the railway known as the "OregonShortLine,"
nearMeacham'sstation,in this state,was or(l.eredby GeorgeGray,
a personin the immediatechargeof the businessfor the defendant,
"to fire certain blasts;" that in 80 doing he "exercisedall possible
skill and precaution,"but, nevertheless,the said blast explodedpre-
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maturely,andcausedgreatinjury to theplaintiff, including the10S8of
his sight; and that thecauseof saidexplosion"wasthedefectiveand
faulty fuse supplied to the plaintiff by the defendant,"of which the
latter had Ilotice. The defendantdemurs,for that (1) it appearsthQ
action is barred by lapseof time; and (2) the complaint does not
statefcwts sufficient to constitutea causeof action.

On the argument,the only point made in support of the second
causeof demurrerwasthat it did not appearfrom thecomplaint that
the plaintiff was aware of the defect in the fuse; and therefore it
doesnot appearbut that his own negligencecontributedto hisinjury.
But the allegationin the complaint,that the plaintiff used"all possi-
ble skill and precaution"in firing the blast in question,is equivalent
to an allegationthat he wasnot guilty of anynegligencein the prem-
ises. And if knowledgeof thefaulty condition of the fuse would,'un-
der the circumstances,makehis conductnegligent,an avermentthat
he acted l)rudently, or not negligently, is equivalentto a denial of
such knowledge. But I do not think it necessaryfor the complaint
to containanyallegationon the subject. The law doesnot presume
that anyoneis negligent; especiallywhen such negligencemayor
will result in his own personalinjury. True, if it appearson the
trial, whetherfrom theevidenceof the plaintiff or defendant,or botiJ,
that theformer wasguilty of "contributorynegligence,"as it is called,
he cannotrecover. But he is n8ither boundto allegenor prove that
he was not guilty of such negligence,in order to make out a case
against the defendant. It is matter of defense;and if the defend-
ant would avail himself of it, he must allegeand prove it.

So',much upon principle; but on authority the rule is unsettledin
the state courts. In Thomp. Neg. 1176, it is statedthat 18 of the
statesof this Union are neadyevenlydivided on thequestionwhether
"contributorynegligence"is a part of the plaintiff's caseor a matter
of defense;while in New York and other statesthe decisionsare ir-
reconcilable. But thelearnedauthor,speakingfor himself,says(1175)
that suchnegligenceis properlya matterof defense. Sincethe pub-
lication of this work the supremecourt of this stateappearsto have
decidedthat it is a part of the plaintiff's case; at least, there is a
dictum to that effect in Walsh v. Oregon Ry. et Nav. Co. 10 Or. 253.
But the decisionsof the national courts, including the supremeone,
areotherwise.and that is sufficient to control the actionof this court.

In J(na,resborough v. Belcher S. jIlin. Co. 3 Sawy. 446, it was held
that a complaintwhich only alleged that the plaintiff sustainedan
injury from a defective platform negligentlyprovided by the defend-
ant was sufficient, and that knowledgeof such defecton the part of
the plaintiff, asevidencingcontributorynegligence,must be shownby
the defendant. In Hf(lmes v. Oregon x C. Ry. Co. 6 Sawy.289, S. C.
5 FED. REP.523,this court held that contributorynegligenceis a de-
fense,the burdenof proof to establishwhich is on the defendant;at
the sametime saying: "Any otherrule thanthis violatesall the anal-
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ogiesof the law, and is practically illogical and unjust." In Rail-
road Co. v. Gladman, 15 Wall. 401, the supremecourt decidedthat
want of careon the part of the plaintiff, or what is termed"contrib-
utory negligence,"is a defense.

The first groundof demurreris basedon subdivision 7 of section
66 of the Code of Civil Procedure,.whichpermits a demurrerto the
complaintwhen it appearstherefrom that the action has not been
commencedwithin the time limited by law. According to the com-
plaint, the injury was sustainedby the plaintiff, and the right of ac-
tion thereforaccrued,"on or about" November13,1882; and the ac-
tion was commencedon November12,1884. The action was barrea
(CodeCivil Proc.¤ 8) within two yearsfrom the time the right to sue
accrued;and if the allegation that the injury was received"on or
about" the 13th, is equivalentto an avermentthat it did occur on
the 13th, the action was commencedin time. But an avermentthat
a fact occurred"on or about" a certainday, is not an avermentthat
it occurredon any distinct day or time. The actualdayortimemtLy
be either before or after the one statedwith an "on or about.". In
short,the avermentamountsto nothing, so far as time is crJncerned.
U. S. v. Winslow, 3 Saw)'. 342. This being so, it does not appear
on the face of the complaint when the right of action accrued,and
thereforeit cannot be said that the action was not commencedin
time, anda demurrerfor that causewill not lie.

At common law the rule was that every materialfact in the dec-
larationshouldbe statedwith a distinct avermentof time and place.
1 Chit. PI. 287, 288. And there is no reasonwhy this rule should
not be applied to the statementof a fact in a complaint under the
Codeof Civil Procedure. The latter (section66,sub. 2) requiresthe
facts constitutingthe causeof action to be conciselyand intelligibly
stated. But the time and placewhen and whereeachof suchfacts
occurred,thoughproperand convenientto be alleged,as a matterof
form, are not absolutelynecessaryto a sufficientstatementof a cause
of action,unlesswheretime is a materialelementthereof,or the ac-
tion is local.

The time when the plaintiff receivedthis injury is not a matter of
substancenecessaryto a sufficient statementof the causeof action,
of which such injury or fact is a part,but ratheran incident or qual-
ification of the same. The statementof the fact of the injury, with-
out the day it occurred,is so far a sufficient statementof a causeof
action, and the complaint would support a verdict and judgment
thereon. At common law, the omission to state the day in sucha
casecouldonly be takenadvantageof, as a matterof form, by a spe-
cial demurrer; at least,after the statuteof 27 Elizabeth. Gould, PI.
468. And for this remedythe Code of Civil Proc. ¤ 84, hassubsti-
tuted the motion to make more definite and certain. SeePeople v.
Ryder, 12 N. Y. 433, 439.

It follows that, if the defendantwants to makethe defenseof the



statuteof limitations in this case,hemustpleadit in his a.nswer;a.nd
this is the betterway; or he may move to make the complaintmore
definite and certain in respectto the datewhen the injury occurred,
andif it then appearsthat the action is barredby the lapseof time,
hemay makethedefenseby demurrerto the amendedcomplaint.

UNITED STATES V. MATHEWS.1

(Oircuit Oourt, 8. D. Ohio, W. D. February26, 1885.)

1. EXOEllSIVE OOMPENSATION IN PENSION �~�A�S�E�S�-�R�E�p�E�A�L OF ACT OF MAROH 3,
l881-EFFECTOF, ON PENDING PROSECUTIONS.

A pendingprosecutionfor receivingexcessivecompensationfor prosccuting
pensionclaimsin violation of the actof .Tune 20, 1878,is not affectedby the
repealof the clauseof the generalappropriationact of March 3, 1881,relat-
ing to act of June20, 1878,by the act of July 4, 1884.although the repealing
act containsno savingclauseasto pendingprosecutions. Section13,Rev. St.,
operatesto saveprosecutions,generally,upon repealof statutesuponwhich
they are founded, unlessthe contrary is expresslyprovided in the repealing
act. U 8. v. Van Vliet, 22 FED. REP. 641; U. S. v. Hague,22 FED. REP. 706,
not followed.

2. REPEALS-SAVING PENDING PROSECUTIONS-SECTION13,REV. ST.
Section13, Rev. St., which providesthat "therepealof anystatuteshall not

havethe effect to releaseor extinguishany �p�e�n�i�~�l�t�y�, forfeiture, or liability in-
curredundersuchstatt'lte,unlessthe repealingIlct shall so expresslyprovide,
andsuchstatuteshall be treatedasremainingin force for the purposeof sus-
taining anyproperaction or prosecutionfor the enforcementof suchpenalty,
forfeiture, or liability," held to covera prosecutionundera statutewhich au-
thorizesimprisonmentaswell asfine. U. S. v. Ulrici,3 Dill. 532,followed.

Motion in Arrest of Judgment.
Channing Richards, U. S. Atty., and Henry Hooper, Asst. U. S.

Atty., for United States.
Alfred Yaple,for defendant.
SAGE, J. The defendantwas indicted March 8, 1884,nndersec-

tion 5485,Rev.St., for receivingfor his servicesin prosecutinga pen-
sion claima greatercompensationthan the$10allowedby the actof
July 20, 1878; the provisions of section 5485 having been, by a
clauseof the generalappropriationact of March 3, 1881, madeap-
plicable to anypersonwho should violate the provisionsof said act
of July 20, 1878. The defendantwastried and �c�o�n�v�i�c�~�e�d beforethe
repeal,July 4, 1884,of the clauseof the act of March3,1881,above
refflrredto. The repeal of the act of 1881 is without any saving
clauseasto offensesalreadycommitted,or prosecutionsalreadybe-
gun. That upon the repeal of a penal statutewithout suchsaving
clause,judgmentwill bearrestedevenafterconviction,isso well set-
tled. a.s not to require verification. But section 13 of the Revised
Statutesof the UnitedStatesprovidesthat "the repealof any statute

lReportedby Harper& Blakemore,Ellqs.,oftheCincinnatibar.


