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Now, the acknowledgment in this case being made on July 26
1875, the statute had run against the action of the new promise on
the same day in 1881, It is admitted that this action is barred by
lapse of time unless the transaction of July 26th has the effect to save
it. But, as we have seen, it is void as an agreement to postpone the
day of payment for want of a eonsideration; and, though good as an
acknowledgment from which the law would imply a new promise to
pay. an action thereon has since been barred by lapse of time.

The demurrer must be sustained; and it is so ordered.

Coxroy v. Orzeon Coxstrucrion Co.
(Circuit Court, D. Oregon. March 6, 1885.)

1. UON’I‘RIBUTORY NEGLIGENCE.

‘What is known as ‘‘ contributory negligence is a defense and therefore, in
an action by a servant against his magter, to recover damages for an injury to
the person, sustained while in the employment of the latter, the plaintiff need
not allege that his own negligence did not contribute to the result.

2. ¢“ON or Apour’ A CERTAIN Dav.

In an action for an injury to the person, arising from the negligence of the
defendant, it was alleged ‘in the complamt that the injury occurred * on or
about’ a certain day. Held, that this was not a statement of any distinct day
or time, and therefore it did not appear from the complaint that the action was
barred by lapse of time; and such defense, if made at all, must be made by an-
swer,

3. TiME 1IN PrLEADING.

‘When time is not an essential element of the cause of action, under the Code,
a demurrer will not lie to a complaint for want of a date to a material fact al-
leged therein, but the remedy for such omission is a motion to make more defi-
nite and certain in this respect; and if it appears on the face of such amended
complaint that the action is barred by lapse of time, the defense may be made
by demurrer.

Action for Damages for Injury to the Person.

C. E. 8. Wood, for plaintiff.

George H. Williams and George H. Durham, for defendant.

‘Deapy, J. This action ig brought by the plaintiff, a citizen of
California, against the defendant, a corporation formed under the
laws of Oregon, to recover $50,000 damages, for injuries to his person
sustained while in the employ of the defendant. The action was
commenced on November 12,1884, The complaint alleges that “on
or about” November 13, 1882, the plaintiff, while in the employ of
the defendant as foreman of a gang of Chinese laborers, engaged in
the counstruction of the railway known as the “Oregon Short Line,”
near Meacham’s station, in this state, was ordered by George Gray,
a person in the immediate charge of the business for the defendant,
“to fire certain blasts;” that in so doing he “exercised all possible
skill and precaution,” but, nevertheless, the said blast exploded pre-
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maturely, and caused great injury to the plaintiff, including the loss of
his sight; and that the cause of said explosion “was the defective and
faulty fuse supplied to the plaintiff by the defendant,” of which the
latter had notice. The defendant demurs, for that (1) it appears the
action is barred by lapse of time; and (2) the complaint does not
state facts sufficient fo constitute a cause of action.

On the argument, the only point made in support of the second
cause of demurrer was that it did not appear from the complaint that
the plainfiff was aware of the defeet in the fuse; and therefore it
does not appear but that his own negligence contributed to his injury.
But the allegation in the complaint, that the plaintiff used “all possi-
ble skill and precaution” in firing the blast in question, is equivalent
to an allegation that he was not guilty of any negligence in the prem-
ises. And if knowledge of the faulty condition of the fuse would, un-
der the circumstances, make his conduct negligent, an averment that
he acted prudently, or not negligently, is equivalent to a denial of
such knowledge. But I do.not think it necessary for the complaint
to contain any allegation on the subject. The law does not presume
that any one is negligent; especially when such negligence may or
will result in his own personal injury. True, if it appears on the
trial, whether from the evidence of the plaintiff or defendant, or boti,
that the former was guilty of “contributory negligence,” as it is called,
he cannot recover. But he is neither bound to allege nor prove that
he was not guilty of such negligence, in order to make out a case
against the defendant. It is matter of defense; and if the defend-
ant would avail himself of it, he must allege and prove it.

So'much upon principle; but on authority the rule is unseftled in
the state courts. In Thomp. Neg. 1176, it is stated that 18 of the
states of this Union are nearly evenly divided on the question whether
“contributory negligence” is a part of the plaintiff’s case or a matter
of defense; while in New York and other states the decisions are ir-
reconcilable. But the learned author, speaking for himself, says (1175)
that such negligence is properly a matter of defense. Since the pub-
lication of this work the supreme court of this state appears to have
decided that it is a part of the plaintiff’s case; at least, there is a
dictum to that effect in Walsh v. Oregon Ry. & Nav. Co. 10 Or. 253.
But the decisions of the national courts, including the supreme one,
are otherwise, and that is sufficient to control the action of this court.

In Knaresborough v. Belcher 8. Min. Co. 3 Sawy. 446, it was held
that a complaint which only alleged that the plaintiff sustained an
injury from a defective platform negligently provided by the defend-
ant was sufficiens, and that knowledge of such defect on the part of
the plaintiff, as evidencing contributory negligence, must be shown by
the defendant. In Holmes v. Oregon £ C. Ry. Co. 6 Sawy. 289, 5. C.
5 Fep. Rep. 523, this court held that contributory negligence is a de-
fense, the burden of proof to establish which is on the defendant; at
the same time saying: “Any other rule than this violates all the anal-
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ogies of the law, and is practically illogical and unjust.” In Rail-
road Co. v. Gladmon, 15 Wall. 401, the supreme court decided that
want of care on the part of the plaintiff, or what is termed “contrib-
utory negligence,” is a defense.

The first ground of demurrer is based on subdivision 7 of section
66 of the Code of Civil Procedure,. which permits a demurrer to the
complaint when it appears therefrom that the action has not been
commenced within the time limited by law. Aeccording to the com-
plaint, the injury was sustained by the plaintiff, and the right of ac-
tion therefor accrued, “on or about” November 13, 1882; and the ac-
tion was commenced on November 12, 1884. The action was barred
(Code Civil Proe. § 8) within two years from the time the right to sue
accrued ; and if the allegation #hat the injury was received “on or
about” the 13th, is equivalent to an averment that it did occur on
the 13th, the action was commenced in time. But an averment that
a fact occurred “on or about” a certain day, is not an averment that
it occurred on any distinet day or time. The actual day or time may
be either: before or after the one stated with an “on or about.”  In
short, the averment amounts to nothing, so far as time is enncerned.
U. S. v. Winslow, 3 Sawy. 342. This being so, it does not appear
on the face of the complaint when the right of action accrued, and
therefore it cannot be said that the action was not commenced in
time, and a demurrer for that cause will not lie,

At common law the rule was that every material fact in the dec-
laration should be stated with a distinet averment of time and place.
1 Chit. Pl. 287, 288. And there is no reason why this rule should
not be applied to the statement of a fact in a complaint under the
Code of Civil Procedure. The latter (section 66, sub. 2) requires the
faets constituting the cause of action to be conclsely and intelligibly
stated. But the time and place when and where each of such facts
occurred, though proper and convenient to be alleged, as a matter of
form, are not absolutely necessary to a sufficient statement of a cause
of action, unless where time is a material element thereof, or the ac-
tion is local.

The time when the plaintiff received this injury is not a matter of
substance necessary to a sufficient statement of the cause of action,
of which such injury or fact is a part, but rather an incident or qual-
ification of the same. The statement of the fact of the injury, with-
out the day it occurred, is so far a sufficient statement of a cause of
action, and the complaint would support a verdict and judgment
thereon., At common law, the omission to state the day in such a
case conld only be taken advantage of, as a matter of form, by a spe-
cial demurrer; at least, after the statute of 27 Elizabeth. Gould, PL
468. And for this remedy the Code of Civil Proc. § 84, has substi-
tuted the motion to make more definite and certain. See Pcoplev.
Ryder, 12 N. Y. 433, 439,

It follows that, if the defendant wants to make the defense of the
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statute of limitations in this case, he must plead it in his answer; and
this is the better way; or he may move to make the complaint more
definite and certain in respect to the date when the injury occurred,
and if it then appears that the action is barred by the lapse of time,
he may make the defense by demurrer to the amended complaint.

A

Unitep STaTES v. MaTHEWS.!
(Oircutt Court, 8. D, Ohio, W. D. February 26, 1885.)

1. Excessive CoMPENSATION IN PENsioN $asEs—REPEAL oF AcT oF MArcm 3,
1881—EFFECT OF, ON PENDING PROSECUTIONS.

A pending prosecution for receiving excessive compensation for prosecuting
peunsion claims in violation of the act of June 20, 1878, is not aifected by the
repeal of the clause of the general appropriation act of March 3, 1881, relat-
ing to act of June 20, 1878, by the act of July 4, 1884, although the repealing
act contains no saving clause as to pending prosecutions. Hection 13, Rev. St.,
operates to save prosecutions, generally, upon repeal of statutes upon which
they are founded, unless the contrary is expressly provided in the repealing
act. U S.v. Van Viiet, 22 Fep. REP. 641; U. 8. v. Hague, 22 FED. REP, 706,
not followed.

2. REPEALS—SAVING PENDING PROSECUTIONS—SECTION 13, REV. ST,

Section 13, Rev. St., which provides that ‘‘the repeal of any statute shall not
have the effect to release or extinguish any penalty, forfeiture, or liabilily in-
curred under such statute, unless the repealing act shall so expressly provide,
and such statute shall be treated as remaining in force for the purpose of sus-
taining any proper action or prosecution for the enforcement of such penalty,
forfeiture, or liability,” held to cover a prosecution under a statute which au-
thorizes imprisonment as well a8 fine. U, 8. v. Ulrics, 3 Dill. 532, followed.

Motion in Arrest of Judgment. ,

Channing Richards, U. S. Atty., and Henry Hooper, Asst. U, 8.
Atty., for United States.

Alfred Yaple, for defendant.

Saar, J. The defendant was indicted March 8, 1884, under sec-
tion 5485, Rev. 8t., for receiving for his services in prosecuting a pen-
sion claim a greater compensation than the $10 allowed by the act of
July 20, 1878; the provisions of section 5485 having been, by a
clause of the general appropriation act of March 3, 1881, made ap-
plicable to any person who should violate the provisions of said act
of July 20, 1878, The defendant was tried and convicted before the
repeal, July 4, 1884, of the clause of the act of March 3, 1881, above
referred to. The repeal of the act of 1881 is without any saving
clause as to offenses already committed, or prosecutions already be-
gun. That upon the repeal of a penal statute without such saving
clause, judgment will be arrested even after conviction, is so well set-
tled. a8 not to require verification. DBuf section 13 of the Revised
Statutes of the United States provides that “the repeal of any statute

1Reported by Harper & Blakemore, Esgs., of the Cincinnati bar.



