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1. ExCURSION BOATS-CARRIERSOF PASSENGERS-DuTYTO PASBENGJIlRS.
The ownersof excursionboatsused for night excursionsare bound to us!'

properprecautionsto guard againstthe naturalmistakesof passen.lterswhile
on board.

2. SAME-NEGLECT TO SUFFICIENTLY IJIGHT A STAIR-WAY.
Wheretherewasan opendoor-wayfrom which steepstairsdescendedto the

hold, which wasin sucha location that it waslikely to be mistakenby a pas-
sengerfor the stairswhich ascendedto the upper deck,held, that the owners
of the boatwereguilty of negligencein not having it so effectuallylighted as
to warn a passengermaking sucha mistakeassoonashe faced,andwasabout
to stepinto theopening.

In Admiralty.
A. Stirling Pennington, for libelant.
II. V. D. Johns, for respondent.
MORRIS, J. This is a libel in rem instituted by a passengerwho

receivedinjuriesfrom falling downa stair-wayanthesteam-boatPilot
Boy while on an eveningexcursionfrom Baltimore to Keller's Pavil-
ion, in June,1884. Thereis someconflict of testimonywith regard
to whethel'or not the libelantwas underthe influenceof drink at the
time of the accident. I take it that even on suchan excursion as
this, and with a bar on board, the presumptionstill remainsthat
the excursionistwas sober,and, aided by that presumption,I think
the weight of evidenceis decidedlywith the libelant. The account
given by the libelant and his companionof what they had donedur-
ing the afternoon andwhile on board is quite inconsistentwith his
havinghadenoughdrink to affect his conductor his carefor his own
safety. I find the fact to be that the libelant was sober.

On the Pilot Boy there is on the forward part of the main-decka
strncture,in the centerof the ship,containingononeside a door-way
and stairs leading up to the npperdeck, and on the oppositeside
containinga door-wayand stairs leading down to the hold. There
is acrossthe whole deck,andextendingfrom eachside of this struc-
ture to the port and starboardedgesof the boat, a partition or bulk-
head,with an entrancedoor on eachside. Directly by the entrance
door on the port side thereis the door-wayand stairs a?cendingto
the upperdeck, and similarly placed,directly by the entrancedoor
on thestarboardside,thereis thedoor-wayandstairsdescendinginto
the hold. The accountof the accident,given by the libelant, is that
he was comingfrom the sternof the boat along the starboardalley-
way, intending to go up again onto the upper deck, where he had
beforebeensitting, and thinking that the stairs on both sideslead
to the upperdeck,he steppedinto the starboarddoor-way,which was
open,and the placebeingentirely dark, and not finding the ascend-
ing f1teps, he fell down to the bottom of the steepdescendingstairs,
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and was injured. It is admitted that the door was fastened open,
and, unC)uestionably, if the opening was not sufficiently lighted, it was
in that location a dangerous opening; so that I think the case turns,
in great measure, on the question whether the lighting was sufficient
for such a place on an excursion boat. There was a bright light
with a reflector, fastened against the after-most side of the structure
and in the center of the boat. But this was not against the side of
the structure in which this door-way was, but at right angles with it
and around the corner from it. Obviously, this light did not serve to
i11lllninate the (Ioor-way in question. There were lights in the bar,
some distance aft, and on the opposite side of the alley-way, which
ran fore and aft, and there was a light of some sort on the opposite
side of the alley-way, say eight to ten feet distant from the door-way,
but not placed directly opposite to it.
There is a conflict of testimony as to whether there was a light in

the hold at the foot of the stairs. The libelant says there was no light
at all in the hold. The witnesses of the steam-boat say that there
was usually placed on a bench near the foot of the stairs a small light
for the use of the firemen who were obliged to use this stair-way, and
who were the only persons entitled to use it. If this light was there,
it was such a light as would very dimly illuminate the stair-way, and
as there was no fixed place for it, it may have been placed well to-
wards the after-end of the bench. Since the hearing I have visited
the steam-boat, and feel quite sure that I now understand the loca-
tion of the doorway and its surroundings. It is plain that from its
position an ordinary passenger might in the night-time readily suppose
that this door-way was an opening leading to the upper deck, and the
question to be determined is, was the lighting sufficient to warn a
person of ordinary prudence, who was acting under that reasonable
impression, what its real character was in time to prevent his step-
ping into it? Undoubtedly it was lighted sufficiently for men accus-
tomed to the boat, for they know its real character, and would need
but very little light; but I take the law to be that owners of excursion
boats carrying pleasure-seekers on a night excursion are bound to
guard against the natural mistakes of such passengers. The law is
that carriers of passengers are not liable, if injuries happen from sheer
accident or misfortune, where there is no negligence or fault, or where
no reasonable caution, foresight, or judgment would have prevented
the injury; but the carrier is liable for the smallest negligence of
himself or his servants. I think it was a natural mistake for any
landsman to make, to suppose that this opening led to the upper deck,
and I think that when it was left open the lighting should have been
sufficient to give instant warning to such a person of his mistake.
For a boat .carrying a crowd of excursionists at night, I do not think
the lights on the main deck were sufficient to give sunh warning, and
I do not think the dim light placed on the bench in the hold near the
foot of the stairs made them sufficient. There should have been a
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goodlight inside the opening,placedbigh enoughto catchthe eye of
the passengerItS soonas he facedthe opening. It may be said that
in a narrow openingwith stepsleading directly down, and with the
ascendingstepsfrom the oppositeside closeoverhead,and inclining
towards.the opening,suchlighting would be difficult. This may be
so. I can appreciatethe difficulty, and no doubt the saferand bet-
ter plan would be to have someobstructionacrossthe door-way to
checkanyoneattemptingto enter.

The boat'sofficers statethat the door must be kept fastenedopen
to give ventilation to the firemen in the hold, and this beingso, the
surestprecautionagainst the dangerousmistakesof excursionistsat
night would seemto be to put some physical obstructionacrossit,
and this would be more effectual than any amount of lighting. I
haveheardand consideredwith attentionthe testimonyof the expe-
riencedsteam-boatmen who were calledasexperts,and who testified
that in their judgment the precautionsusedwere sufficient, and in
holding that they werenot, I do not, of course,meanto assumethat
the court, by any sort of judicial legislation,maydeclarethat steam-
boatsmust be constructedand furnished accordingto plans which
the court maY,think most judicious,but I do considerthat the testi-
mony of nautical men as to what is sufficient to prevent suchacci-
dents must be receivedwith some allowance,for this reason,that it
is difficult for seafaringmen to comprehendhow stupid an ordinary
landsmanor excursionistis with regardto theconstructionof a boat,
and how liable he is to becomeconfusedwith regard to the location
of the stair-waysleadingfrom one deck to another.

Now, with respectto a boat used for night excursions,and partic-
ularly one which has a bar on board, and is intended for more or
lessmerry-making,the rules of law governingcarriersof passengers
should not be relaxed,and they shouldbe requiredto guardagainst
the naturalandgeneralignoranceand mistakesof thosethey invite
on boardas passengers. In this case,asthe neglectfor which I pro-
nouncethesteam-boatin fault is notoneof grossor willful negligence,
the recoveryshouldbestrictly confinedto a reasonablecompensation.
Thelibelant provedno actualiossof earningsor expendituresfor med-
ical attendance. He was laid up in the city hospitalnineweeks,and
was on crutchestwo months,-sayeighteenweeksin all.

A decreemay be drawn for $300 and costs.
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BaOUGHTY v. FIVE THOUSAND Two HUNDRED AND FIFTY·SIX BUNDLES
OF STAVES, etc.

(Oircu# Oourt, N. D. New York. January 80,1885.)

CARRmRS OF GOODs-Loss OF GOODs-EvIDENCE.
Decree of district court, 21 FED. REP. 690, affirmed..

In Admiralty.
Marshall, Olinton ({; Wilson, for appellant.
Oook ({; Fitzgerald, for appellee.
W.ALLACE, J. Under the allegations in the libel, the libelant can-

not be permitted to deny that he received on board his schooner all
the cargo described in the bill of lading. But the claimant, the con-
signee, accepted the cargo without insisting upon a tally by the car-
rier, and without making one himself, to ascertain whether all was de-
livered that was shipped. Part of the cargo after its delivery to the
consignee was permitted to remain exposed on the dock over night.
After the cargo was transferred from the dock to the cars the cars
were sealed, and the cargo remained in them for six weeks
when a tally was made, and it was discovered that part of the cargo
described in the bill of lading was missing. The acceptance of the
cargo by the claimant without objection was an acknowledgment
that the carrier had performed his contract, and implied a promise
to pay the freight, which the consignee was instructed to pay by the
bill of lading upon delivery. The testimony for the libelant tends to
show that all the cargo received was delivered as strongly as the testi-
mony for the claimant tends to show the contrary. The affirmative
of the issue is with the claimant, he having accepted delivery of the
cargo. His proofs are as unsatisfactory as those of the libelant. It
is as reasonable to infer that the missing part of the cargo was stolen
upon the dock after it had been delivered to the consignee as that it
was lost or misappropriated on the voyage. The decree of the dis-
trict court is affirmed, with costs.


