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the situation of a bona.fide pnrchaserfor a valuable consideration,
andhasno precedenceof title, by virtue of his purchase,to defeata
foreclosureby North. .

Decreeorderedin favor of North, anda referenceto B. F. Shipman,
master.

WINDLE v. BONEBRAKE and others.

(Oircuit Court, D. Kansas. March 13,1885.)

VENDOR AND VENDEE-NEGOTIABLE BOND SECURED BY MORTGAGE-ASI1IIGNMENT
-PAYMENT BY PURCHASER-FRAUDULENT SATISFACTION OF RECORD-FORE-
CLOBURE BY ASSIGNEE.

B. andwife executeda negotiablebond to S. for $500,payablein five years,
at the NationalBankof ChesterCounty,Pennsylvania.with interest,payable
semi-annuallyat the sameplace,for which couponswereattached,and to se-
curepayment,executeda mortgageon 160acresof land inAlJen county,Kan-
sas. 8. recordedthe mortgage,andsold audtransferredthebondandmortgage
to H., who transferredandsold tbemto W. Immediatelyafter the execution
of the bondandmortgage,andbeforethe assignmentof the mortgagewasre-
corded,B. sold andconveyedthe land to A. subject to the mortgage,and A.
sold andconveyedto L., who sold andconveyedto D. S. S. representedthat
he wasstill the ownerand holderof the bondand mortgage,and beforeD. S.
accepteda deedfrom L. he paid S. the amountof the bond,and 8. satisfiedthe
mortageof record. The bondand mortgagewere not in the possessionof S.,
nor had he anyauthority to satisfythe record. W. broughtan action to fore-
closethe mortgage. lIeld, that D. 8. took the land subject to the mortgage,
andthat VV-. wasentitled to foreclose.

In Equity.
E. A. Barber, for plaintiff.
J. H. Richards,for defendantSheer.
FOSTER,J. The complainantbrings his bill in equity, seekinga

decreeof foreclosureof a mortgageon real estate. On the twenty-
seventhof June,1879, Isaac Bonebrakeand wife executeda nego-
tiable bond to one J. W. Stover for $500, payablein five years,at
the National Bank of ChesterCounty, Pennsylvania,with interest,
payablesemi-annuallyat the sameplace,and for which couponswere
attached;and to securethe same,executeda mortgageon 160acres
of land in Allen county, Kansas. Stover immediatelyplaced the
mortgageon record,andthensoldandtransferredthe bondandmort-
gageto one David Hurd, who soonthereafter,and on the sixteenth
dayof August,1879, sold and transferredthem to this plaintiff, who
therebybecamethe bonafide holderof the same. Immediatelyafter
the executionanddelivery of the mortgage,Bonebrakeand wife sold
and conveyedsaid real estateto one Boydston,subjectto said mort-
gage,and who in turn sold the land to one Likes, who, on the eight-
eenthday of August, 1879, sold and conveyedit to defendantDavid
Sheer. At the time Sheerbought the propertytherewas no assign-
mentof the mortgageon record, and Sheerhad no knowledgeof the
transferandsaleof the bondand mortgage,andStoverfalselyrepreá
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aentedto Sheer that he (Stover) was still the owner and holder of the
same, and had them in his possession, and that he would release the

of record upon Sheer paying the money to him.
upon these representations of Stover, they together went to the office
of the register of deeds, and Stover then and there satisfied the mort-
gage of record, and Sheer paid him the money and took a deed for
the land. Stover did not have possession of the bond or mortgage,
and had no title or interest in them, nor any authority to satisfy the
record. The mortgage recited the debt which it was given to secure,
and the time and place of payment, (June 27, 1884, at the National
Bank of Chester County, Pennsylvania.) The controversy is now be-
tween this plaintiff and David Sheer, as to whether the mortgage is
a lien on the land as against Sheer's title. When Sheer began nego-
tiations for the land the records disclosed the existence of the mort-
gage unsatisfied, the debt not due for several years to come, and pay-
able at a bank in Chester county, Pennsylvania, and a negotiable
obligation outstanding for which the mortgage was given to secure.
Neither Stover nor anyone else told Sheer that the debt had been
paid; on the contrary, he was told that the debt was not paid, and in
this transaction he undertook to pay it off and get the record clear.
It appears to have become the esta.blished doctrine that a mortgage

given to secure a debt is but an incident to the debt and partakes of
its negotiability. Carpenterv. Longan,16 Wall. 271; Burhansv. Hutch-
eson,25 Kan. 626; Kellogg v. Smith, 26 N. Y. 20; Keohanev. Smith,
97 Ill. 156. From this rule it would naturally follow that while its
negotiable character existed the purchaser would take the security as

, he does the debt to which it is the incident, free of equities and de-
fenses existing between the original parties. The bonafidepurchaser,
in such case, obtains vested rights to the debt and the security. How
far are his rights liable to be divested by reason of the registry laws
concerning real estate? Must he put upon the records his assign-
ment of the mortgage, or in default thereof remain in constant danger
of the mortgagee, at any time wiping out his security with a stroke of
the pen? The statute of this state declares that the recording of an
assignment of a mortgage d06snot of itself impart notice to the mort-
gagor, so as to invalidate any payment made by him, his heirs or per-
sonal representatives, to the mortgagee. Section 3, c. 68, Laws 1879.
This statute evidently requires actual notice to the mortgagor of the
assignment, to protect the rights of the assignee against payments by
the mortgagor to the mortgagee. But the supreme court of Kansas
has construed this provision as not applying to mortgages given to se-
cure negotiable paper. Burhansv. Hutcheson,25 Kan. 626. In any
event, the grantee of the mortgagor is not included in the terms of the
statute, and it may well have been intended that a subsequent pur-
chaser of the real estate should be charged with notice of all the rec-
ord shows at the time of his purchase. Jones, Mortg. § 473; Belden
v. Meeker,47 N. Y. 307; Van Keuren v. Corkins,66 N. Y. 77.
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In this casethe recordsshowed,at the time of Sheer'spurchase,an
unsatisfiedmortgageto securea negotiablebond,due morethan four
yearshence,and payablein Chestercounty, Pennsylvania. He was
informed that it was not paid off; but Stover,the mortgagee,falsely
representedthat he was still the ownerof it, and that it was in his
possession;andrelying uponthesestatements,andwithout requiring
Stoverto produceor surrenderthe note or mortgage,hepaid him the
amount of the debt, and had satisfactionenteredof record. This
transactionoccurredon the eighteenthday of August,1879,and but
two daysafter the plaintiff bought the note and mortgagein Penn-
sylvania,not sufficient time havingelapsedto enableplaintiff to have
put his assignmenton record; and, as a matter of fact, it was not
recordeduntil July, 1881. This bond beingnegotiable,andthe mort-
gage of record disclosing that fact, as well as the time arid place
of payment, it was great carelessnesson the part of Sheernot to
have required the production of the papers,or some evidencethat
Stoverheld thesame.' Keohanev. Smith, 97 Ill. 156; Purdy v. Hunt-
ington, 42 N. Y. 334; Jones,Mortg. ¤ 474; Bank v. Anderson,14-
Iowa, 545. Had Sheerfound the record of the mortgagereleased
and satisfiedby themortgagee,and he had noactualnoticeof the as-
signment,or that the debt was unpaid, he might well have relied on
the record; and in such a casehe would take the land free of iná
cumbrance,althoughthe recordmayhavebeenreleasedby fraud, ac-
cident, or mistake,or mergerof titles. Jones,Mortg. ¤ 472; Purdy
v. Huntington, 42 N. Y. 334; Gillig v. Maass,28 N. Y. 191; Brown
v. Blydenburg,7 N. Y. 141; Kellogg v. Smith,26 N. Y. 18; Van Keu-
ren v. Corkins, 66 N. Y. 17; Bank v. Anderson,14 Iowa, 544; Van-
nice v. Bergen,16 Iowa, 5'55; McClure v. Burris, Id. 591; Cornog v.
Fuller, 30 Iowa, 212; Bowling v. Cook, 39 Iowa, 200; BaLvin v.
Sager,70 Ill. 505; Ogle v. Turpin, 102 Ill. 14:8; Ayersv. Hays, 60
Ind. 452; Etzler v. Evans, 61 Ind. 56.

This great array of authorities has been examinedand cited by
reasonof a supposedconflict on this question, and thereare some
cases,I believe,in Michigan and Wisconsin,anda dissentingopinion
in Bankv. Anderson,supra, giving to a mortgagesecuringa negotia-
ble debt the sameprotectionin the handsof bonafide holdersas the
note itself. But in reason,as well as by the greatweight of author-
ity, I think the doctrine before announcedis fully established. At
the sametime it must be kept in mind that the record which will
protectthe subsequentpurchaseris the recordas hefinds it, and not
as he makesit, or prOCttres it to be made. For instance,take the
caseof Cornog v. Fuller, supra. The court say: "When Fuller pur-
chasedthe land he had no notice that the Hall notewasunpaid,and
in the possessionof plaintiff. He saw upon the records the satis-
faction of the mortgage,"etc. In the caseof InsuranceCo. v. EL-
dredge,102 U. S. 545, when the insurancecompanymade its loan
the deedof trust to securethe notesheld by Eldridge was released.
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But the releasewas procuredby the agentof the insurancecompany,
and such record could not avail the company. If this was not the
rule it would open wide the door for fraud and carelessness,as a
party could take advantageof bis own wrongful or carelessact. The
only casewhich seemsto recognizea different doctrine,I have been
able to find, is Lewisv. Kirk, 28 Kan. 497; andwhile the correctrule,
as an abstractpropositionof law, is statedin that case,I think the
court overlookedtbis distinction, or elsethey took thefinding of the
court below, that Kirk was a bonafidepm'chaser,as conclusive,notá
withstandingthe statusof the record. The caseof Keohanev. Smith,
supra, is directly in point with the caseat bar; asalso is the caseof
Bent v. Stiger, lately decidedby the supremecourt of Illinois and
not yet reported. The lien of the plaintiff's mortgagemust be held
superiorto Sheer'sdeed,anda decreeenteredasprayedin theplain.
tiff's bills.

BREWER, J., concurring.

McALPINE v. UNION PAO. By. Co.1

(Oircuit Oourt, D. Kansas. January30,1885.)

1. RAILROAD COMPANIES-CONSOLIDATION-PURCHASEOF LANDS-NoTICE OF EQ-
UITIES.

At the time of the consolidationof the Umon Pacific, KansasPacific, and
DenverPacific RailwayUompanies,the consolidatedcompanybecarneinvested
andpossessedof all the rights andprivilegesand property,real, personal,and
miJeed,of the constituentcompanies,subjectto all liens, eharg'es,andequities
existingthereon,andtook the samewith full knowledgeof thoseliens,charges,
and equities. A contract for the saleof lands standingon the books of the
KansasPacific Companyis sufficient notice to the consolidatedcompanyto
preventit from beingII bona.tide purchasewithout notice. Whipplev. Union
Pac. Ry. 00. 28 Kan. 474,distinguished.

2. SAME-CONTRACT TO EXCHANGE REAL ESTATE-SPEOIFICPERFORMANCE.
Whereofficers of a railwaycompanyenterinto negotiationsandcontractfor

an exchangeof real estate,and the boardof directors of the railwav company
sUbsequentlyauthorizetheexchangeof the landsto be made,and the deedof
thecompanyto be properlyexecutedand deliveredto th,' partywith whomthe
contractis made,upon the performanceof certain conditions on the part of
suchparty,andsuchconditionsareafterwardscomplied with and performance
of the contracttendered,specificperformancewill be decreed.

In Equity. Dill for specificperformanceof contractfor exchangeof
lands. The opinion statesthe facts.

JamesW. Ma,son, Henry Smith, JohnW. Day, and JamesA. Troutá
l1wn, for complainant.

JohnP. Usher,A. L. Williams, and Charles Monroe, for defendant.
FOSTER, J. The negotiationsfor an exchangeof real estatebe-
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