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The court must be satisfied that such question fairly arises out of the contro-
versy.If the court finds the claim unfounded. the case will be remanded. l
The fact that the title of the thing in dispute is derived from the United

States does not of itself make the question one of federal jurisdiction.2
Section 3477, Rev. St.: "No language could be broader or more emphatic

than these enactments. * * * The statute strikes down and denies any
effect to powers of attorney. orders. transfers. and assignments which before
were good in eqUity." 3
ASSignments in bankruptcy, by descent or devise, or voluntary assignments

under the state insolvent laws, have been held to be good.4-[REPS.

lMayorv. Independent Steam-boat Co.
22 Fed. Rep. 801; Rothschild v. Matthews,
Id.6.
2Hoadley v. San Francisco, 94 U. S. 4 i

Albright v. Teas, 106 U. S. 618; S. C.1 Sup.
Ct. Rep. 550.

sU. S. v. Gillis, 95 U. S. 407,413. 414;
Spofford v. Kirk, 97 U. S.484-488.
• U. S. v. Gillis, 95 U. S. 407; Erwin v.

U. S. 97 U. S. 392 j Goodman y. Niblack,
102 U. S. 060.

ADAMS v. COM:\IISSIONERS OF REPUBLIO CO.

(Ui1'cuit Court, D. Ka.nRas. March 3, 1885.)

1. CIRCUIT COURT-JURISDICTION-SUIT ON COUNTY WARRANTS.
County warrants. signed by the chairman of the county commissioners and

county clerk, directing the county treasurer to pay to bearer a certain sum, for
certain services stated therein, are negotiable and pass from hand to hand and
not by assignment, and therefore do not come within the restriction of juris-
diction in the first section of the act of congress of March 3, 1875.

2. SAME-CITIZENSHIP-DEFENBES.
The holder of such warrants, being a citizen of another state, may sue thereon

in this court, although the original payee is a citizen of this state but subject
to all defenses which existed against them in the hands of the first holder.

At Law.
G. C. Clemens, for plaintiff.
Irwin Taylor, for defendants.
FOSTER, J. This is an original action brought in this court on

county orders or warrants, amounting to $1,000, with interest from
September 15, 1873, issued by the defendant county on the date afore-
said. The petition alleges that the orders were issued to the King
Bridge Company, and that plaintiff is now the owner and holder of
the same, and that he is a citizen of the state of Pennsylvania, and
the defendant is a municipal corporation of the state of Kansas. The
answer sets up several matters of defense, and plaintiff replies thereto,
and defendant demurs to this reply, assuming that the demurrer re-
lates back to the petition. The first question presented is a question
of jurisdiction: the question whether the averments in the petition
make a case cognizable in this court. The defendant claims that, in-
asmuch as the King Bridge Company, the party to whom these war·
rants were issued, could not maintain this actiotl, not being a citizen
of another state, that the plaintiff who holds them by transfer cannot,
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as this kind of paperdoesnot comewithin theexceptionnamedin the
first sectionof theactof March 3, 1875. Thepetitionmakesno aver-
ment as to the citizenshipof the King Bridge Company,to whom the
orderswere issued,which is a materialavermentto be made,if this
suit is foundedon contractin favor of an assignee,unlessthis paper
is held to comeunderthedesignationof promissorynotes,negotiable
by the law-merchant,or bills of exchange,in which casethe citizen-
shipof the original payeeor assignorwould becomeimmaterial. It
hasbeenrepeatedlydecidedby the supremecourt that the bill or com-
plaint mustaver the facts necessaryto confer the jurisdiction in the
federal court. Turner v. Bank,4 Dall. 8; Dred ScottCase,19 How.
401; Godfrey v. Terry, 97 U. S. 171; Robertsonv. Cease,ld. 646;
Gra,re v: lnwrance Co. 109 U. S. 278; S. C. 3 Sup. Ct. Rep. 207;
Corbin v. Countyof Black Hawk, 105 U. S. 667.

The orderssuedupon readas follows:

"No. --. COUN'ry �C�L�E�l�~�K�'�S OFFICE, REPUBLIC COUNTY,
$100.00 . BELLEVILLE, KAN., September15, 1873.

'''freasurerRepubli'c countypay to King Bridge Company,or bearer,the
sum of onehundreddollars, OTh accountof serviceserecting bridge at New
Scandinavia,Kansas,asallowedby the boardof county�c�o�n�~�m�i�s�s�i�o�n�e�r�s of Re-
pUblic county. J. H. FRINT, Chairman.

" Attest: SAMUEL tV. SKEELS, CountyClerk."

The act of March, 1875, ¤ I, providesas follows:

"Nor shallanycircuit or district court havecognizanceof any suit founded
on contractin favor of an assignee,unlessa suit might havebeenprosecuted
in suchcourt to recoverthereon.if no assignmenthad beenmade,exceptin
casesof promissorynotes negotiableby the law-merchant,and bills of ex-
change."

The act of 1789declaresthat no district or circuit court shall have
cognizanceof anysuit to recoverthe contentsof anypromissorynote
or otherchosein action in favor of any assignee,unlessa suit might
have beenprosecutedin suchcourt to recoverthe said contents,if no
assignmenthad been made, except in casesof foreign billa of ex-
change. Section629, Rev. St. 110.

Under this provision of the latter act it was repeatedlyheld by the
supremecourt that the restriction of jurisdiction did not apply to
notes and otherobligations that were payable to bearerand passed
from hand to hand,but was limited to such notesand chasesin ac-
tion as passedby assignmentor indorsement. Bankof Kentuckyv.
Wister, 2 Pet.326; Bushnellv. Kennedy,9 Wall. 391; City ofLexing-
ton v. B1lotler, 14 Wall. 293. Since the act of 1875 this rule hasbeen
adheredto and appliedto that act. Thompsonv. Perrine, 106 U. S.
592; S. C. 1 Sup. Ct. Rep. 564, 568; Chickamingv. Ca.rpenter,106
U. S. 666; S. C. 1 Sup. Ct. Rep. 620.

The latercaseswere suits upon municipal bondsand coupons,and
the question remainswhetherthesecounty warrantsor orders come
nnderthe samerule. It is urged by the defendantthat theyare not
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promises to pay; that the holder cannot bring a suit upon them;
that they are in no sensenegotiablepaper; and that they canonly
passby assignment,and not from hand to hand by delivery. Now,
it so happensthat the supremecourt hasgiven the negativeto each
of these propositions. In lVayor v. Ray, 19 Wall. 478, and Wall v.
NIonroe Co. 103U. S.77,the supremecourthasclearlyfixed andestab.
lished the characterof this kind of paper,and therights of theholder
thereof. And, first, it is decidedthat thesewarrantsare negotiable
andtransferableby delivery or indorsement;whenpayableto bearer,
they passby deliveryfrom handto hand; second,that the holdermay
baseanactionon them in his own nameto recovertheamount; third,
that they areprim(1 facie evidenceof the debt, but the holder takes
them subject to all defensesexisting against them in the handsof
the original holder. In the caselast cited, the court say:

"They establishprimafacie the validity of the �c�l�a�i�~�s allowed,andauthor-
ize their payment. * * * The warrantsbeing in form negotiable,are
transferableby delivery so far as to authorizethe hulder to demandpayment
of them,and to maintain in his own namean action uponthem. * >I< *
The transfereetakesthemsubject to all legal and equitabledefenseswhich
existedto them in the handsof the original payees."

'fhe jurisdiction of the court was not challengedin thesecases,al-
though the facts as to the issue and transfer of the warrantswere
quite similar to thosein the caseat bar.

'fhe supremecourt having thus declaredthe rights of the holderof
suchpaper,we neednot examineany decisionsof the statecourtson
that question. They are negotiable; they passfrom hand to hand;
they areprima facie evidenceof the debt; and the holder may bring
suit on themin hisown name. It seemsto me that this bringsthem
very clearlywithin the rule of Thompsonv. Perrine andChickamingv.
Carpenter,supnL; andthe plaintiff is not theassigneeof a contractor
chosein action within the actsof 1875and1789. It seemsthat the
bona.tide holder takesthesewarrantsvery much like a purchaserof
a negotiablenote after due,-subjectto all defense. But it would
hardly be claimed that the purchaserof a negotiablenote after due
could not suein this court unlessthepayeecould havedoneso. The
act of 1875 speaksof promissorynotesnegotiableby the law-merchant.
A simple note payableto a particularperson,or bearer,or order, is
negotiableby the law-merchant.

Now, supposinga citizen of Kansasmakesto anothercitizen of
Kansassucha negotiablenotefor $501,and a citizen of Missouri be-
comesthe bonafideownerandholder of it, and brings a suit against
the makerin this court,could it be urgedasa defensethat hebought
it after due,and thereforethis court had no jurisdiction? Certainly
not. If the fact pleadedwas true, it would simply subjectthe plain-
tiff's claim to all legal andequitabledefenseswhich could havebeen
madehadthesuitbeenbroughtby theoriginal payee. He would hold
it just as the supremecourtdecidesthe holderof thesewarrantsholds
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th.em,-subjectto all defenses;but that is not the test of jurisdic.
tion of this court.

In this casethe answersetsout certainmattersof defense,and,
amongothers,that the bridge built, for which thesewarrantswere is-
sued,wasa privatebridge,built and ownedby said King BridgeCom-
pany,and not for the county. The reply is-First, a generaldenial;
and, second,a special denial of the before-namedavermentin the
answer,and the counter-allegationthat the bridge was built for the
county, and was acceptedby it, and hasbeenin theconstantuseand
occupationof saiddefendant,etc. 'I'he plaintiff pleadsthis matter
for the purposeof claiming anestoppelagainstthe county; but as it
is no more or less than a special denial and counter-allegationof
matterBet up in theanswer,without passinguponthequestionof es-
toppel, it seemsto me the reply is not demurrablefor that cause.

BREWER, J., concurring.

NEW CASTLE NORTHERN R. Co. v. SIMPSON.

(O/rcuit Court, W. D. Pennsylvania. March 9, 1885.)

1. RAILROAD COMPANy-CONSTRUCTION CONTRACT ULTRA VIRES-COMPENSATION
OF UONTUACTOR.

A court of equity, at the instanceof a railroadcompany,having setallide a
constructioncontractasultra vires,held, that thecorporationmustaccountfor
benefitsreceivedfrom partial performance,and that the contractorwasnot to
beput off with a barereimbursementof his actual outlay, but wasentitledto
receivefor what he had done suchcompensat.ionas any other railroad con-
tractorcould recovertherefor,in theabsenceof expressagreementasto price.

2. SAME-INTEREST CHARGEABLE.
Held,!urther,that t.hecorporationwasjustly chargeablewit.h intereston the

amountfound to be �d�u�~ thecontractorwhen the work wasstopped.

In Equity. Sur exceptionsto master'sreport.
J. B. Brawleyand R. B. McComb,for exceptant.
D. B. Kurtz and Marshall Brown, contra.
ACHESON, J. Theestablishedrule in equity is that a corporationis

accountablefor benefits whichit has receivedunder an ultra vires
transaction. Green'sBrice, Ultra Vires,717. Hence,in holdingthat
the defendant'scompensationfor the materialsfurnished and work
done by him should be measuredby what it would have cost the
plaintiff companyto employ a responsiblecontractorto provide the
same materials and perform the same work, the master, I think,
adopteda just standard. While the defendantis not underanyguise
to receivedamagesfor the lossof his bargain,yet he is not to be put
off with a bare reimbursementof his actualoutlay. He is entitled
to be paid for what he hasdonefair rates,such as any other railroad


