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th.em,-subject to all defenses; but that is not the test of jurisdic.
tion of this court.
In this case the answer sets out certain matters of defense, and,

among others, that the bridge built, for which these warrants were is-
sued, was a private bridge, built and owned by said King Bridge Com-
pany, and not for the county. The reply is-First, a general denial;
and, second,a special denial of the before-named averment in the
answer, and the counter-allegation that the bridge was built for the
county, and was accepted by it, and has been in the constant use and
occupation of said defendant, etc. 'I'he plaintiff pleads this matter
for the purpose of claiming an estoppel against the county; but as it
is no more or less than a special denial and counter-allegation of
matter Bet up in the answer, without passing upon the question of es-
toppel, it seems to me the reply is not demurrable for that cause.

BREWER, J., concurring.

NEW CASTLE NORTHERN R. Co. v. SIMPSON.

(O/rcuit Court, W. D. Pennsylvania. March 9, 1885.)

1. RAILROAD COMPANy-CONSTRUCTION CONTRACT ULTRA VIRES-COMPENSATION
OF UONTUACTOR.
A court of equity, at the instance of a railroad company, having set allide a

construction contract as ultra vires,held, that the corporation must account for
benefits received from partial performance, and that the contractor was not to
be put off with a bare reimbursement of his actual outlay, but was entitled to
receive for what he had done such compensat.ion as any other railroad con-
tractor could recover therefor, in the absence of express agreement as to price.

2. SAME-INTEREST CHARGEABLE.
Held,!urther,that t.he corporation was justly chargeable wit.h interest on the

amount found to be �d�u�~ the contractor when the work was stopped.

In Equity. Sur exceptions to master's report.
J. B. Brawleyand R. B. McComb,for exceptant.
D. B. Kurtz and Marshall Brown, contra.
ACHESON, J. The established rule in equity is that a corporation is

accountable for benefits which it has received under an ultra vires
transaction. Green's Brice, Ultra Vires, 717. Hence, in holding that
the defendant's compensation for the materials furnished and work
done by him should be measured by what it would have cost the
plaintiff company to employ a responsible contractor to provide the
same materials and perform the same work, the master, I think,
adopted a just standard. While the defendant is not under any guise
to receive damages for the loss of his bargain, yet he is not to be put
off with a bare reimbursement of his actual outlay. He is entitled
to be paid for what he has done fair rates, such as any other railroad
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contractormight haverecoveredtherefor, in the absenceof express
agreementasto compensation. Theaboverule excludesall thelosses
andexpensesspecified in the defendant'sexception,and the master
was clearly right in disallowing them.

I cannotsay that the mastererred in adopting,in the main, the
estimateof Charles E. :Fink, as to the valuesof the materialsfur-
nishedandwork done. The masterhad the advantageof seeinga.nd
hearingthe witnesses,and everypresumptionis to be madein favor
of the correctnessof his conclusionsuponquestionsof fact. Besides,
comparedwith the estimatesof the otherwitnesses,it is not evident
that Mr. Fink'svaluesare excessive. In so far as the exceptionsal-
lege mistakesc0mmitted by the masterin respectto the quantities
of materialsfurnishedand amountof work done,theydo not seemto
me to be well founded. The plaintiff's fifth andsixth exceptionsgo
to the allowanceto thedefendantof thevalue of that part of thework
doneby Weaver(a subcontractorunderReed)beforethedateof thede-
fendant'scontract,insteadof what the defendantactuallypaid there-
for. The fact is that the defendanttook the Weaver contract off
Reed'shands,and paid for all thework doneby Weaver. Hencethe
masterwasof opinion that the defendantis entitled to receive the
value of the whole of that work. Now, even if this view is a ques-
tionable one, still, it seemsto me that there is anotherground for
sustainingthe masterin this particular. He was not furnishedwith
any evidencewherebyhe could distinguishbetweenthework doneby
Weaverbeforethe dateof the defendant'scontract,and that doneby
him afterwards. He wasthereforeobligedto treatthework asa whole,
under the proofs as submittedto him.

In fixing the valueof the materialsfor the unfinishedbridge,I am
not convincedthat the masterhas erred. But it is not so clear to
me that Mr. Youtz may not havea claim thereon. The transaction
was not a saleby him of bridge materials,but a contractwherebyhe
undertookto build a bridge, furnishing the materials. Now, in the
performanceof the contracthe hasbeeninterferedwith; and it may
be that his title to theunusedmaterialswasnot extinguished. Hence
the defendantshould be requiredeither to deliver to the plaintiff an
acquittancefrom Mr. Youtz, or give securityto indemnify the plain-
tiff from anyclaim he mayhaveon accountof said materials. This,
llOwever,can be providedfor in the final decree.

Notwithstandingthe few changesmade by the master,the result
showsthat substantiallyhe adoptedMr. Fink's estimate,the details
of which appearin the defendant'sExhibit A. Now, in view of the
friendly relation existingbetweenthe two, it is a reasonableconclu-
sion that Mr. Fink's estimatedoes the defendantfull justice. Be-
yond question that estimateincludes a generalcontractor'sprofit.
Indeed,the doubt in my mind is whetherthe profit thus allowed is
not too liberal. In someparticularsit strikes me as extreme. For

.e:mmple,Weaverwaspaid for earthexcavation23 cents,andfor loose
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rock andhard.pan40 centspercubicyard; yet for this identical'Work
Mr. l!'ink allows the defendant35 centsand 75 cents. For other
earth excavationthe defendanthimself did, he is allowed 50 cents
per cubic yard. If Mr. Fink thought the defendantwas entitled to
anything further, surely he would have set it forth in his carefully
preparedestimate. ""Vhen, underexaminationasto the ratesfixed by
bim for work doneand materialsfurnished,he recognizessuch rates
to be at a "fair marketvalue,"a "fair marketcontractprice," a "fair
contractprice," etc. Neverthelessthe masterhasaddedto his estiá
mateof $52,233.42,10 percentum. Undoubtedlythewitnessesgen-
erally do say that a percentageis to be addedto their severalesti-
mates,and the masterfelJ in with this current of testimony. Mr.
Fink, however,speaksvery guardedlyof augmentinghis estimateby
any additionalpercentage. Whenpressedby the defendant'scounsel
bedid finally expresstheopinionthatthereshouldbesuchallowance,
but he put it on the groundof supposedinjuriousdelaysin thework,
for which the railway companywasresponsible. But of such delays
betweenOctober8, 1883, when the defendantbegan work, and De-
cembel'15, 1883, when the bill in this casewas filed, I find no satis-
factory evidence. When the bill was filed it amountedto anelection
on the part of the companyto rescind the constructioncontract as
ultra vires,andthereafterthecompanywas not answerablefor delays.
Especiallywas it not responsible(as Mr. Fink evidently assumed)
for any interruptionof the work consequentupon the preliminaryin-
junction grantedby thecourt of commonpleas. It is true, this court
modified that injunction so as to leave the defendantfree to go on
with the work if he sawfit to take the risk; but this was donechiefly
becauseit was representedthat the unfinishedwork was in such a
stateas to require immediateattentionon thepart of the contractor.
Upon the whole I feel constrainedto sustainthe plaintiff's exception
(No. 24) to the master'sallowanceof 10 percentumupon his general
estimate.

For the reasonsstatedby the master,the item of $556.69,for en-
gineeringexpenses,is, I think, a properchargeagainst the railway
company.

Finally, I amof opinion that theplaintiff companyis justly charge.
able with interest on the amount found to be due to the defendant
when the work was stopped. Green'sBrice, Ultra Vires, 728. No
equitablereasonappearsfor denyinginterest. It is not shownor pre-
tendedthat the companyevermadea tenderof moneyto the defend-
ant, or set apartor kept on hand a fund to pay him. The result,
then, reachedby the court, after a very careful considerationof the
case,is that the only exceptionto be sustainedis the one relating to
the allowanceof 10 per centumupon the master'sestimate.

And now, March 9, 1885, all the exceptionsto the master'sreport
areoverruled,savethe twent;y-fourthexceptionfiled by the plaintiff,
which is sustained.
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MonRIsoN v. PRICE, Receiver.

(Oircuit Oourt, n. Massilchusctt,. March 14, 1885.)

91'1

NATIONAL BANKS-INDIVIDUAL LIABILITY 011' STOCKHOLDERS-VOL'Cl'NTART As-
IlliJS8MENT-iNCREASE OF CAPITAL.

ThePacific NationalBankof Bostonwasorganizedin October,1877,with a
capitalof $250,000,with the right to increaseit to $1,000,000. In November,
1879,its capitalwasraisedto $500,000; t:\eptember13, 1881,thedirectorsvoted
to increasethe capital to $1,000,000. On November18, 1881,the bank sus-
pended. On Decemher13, 1881,the directorsvoted that as $38,700of the in-
creaseof capital stock had not been paid in, the capital be fixed at $961,300,
andthe comptrollerof currencywasnotified to thateffect, andhenotified the
bank,underHev. St. ¤ 5205, to pay a deficiencyon its capital stockby an as-
lessmentof 100 per cent. �A�~ the annual meetingthe assessmentwasvoted,
andun March18, 1882,with consentof the comptrolterand the approval of
thedirectorsandthe examiner,the bankresumedbusiness,andcontinueduntil
May 20, 1882,when it againsuspendedandwas put in the handsof a receiver.
Prior to May 20, 1882, $742,800of thevoluntaryassessmenthad been paid in.
Complainantwasthe ownerof 25 sharesof stock on September13, 1881,and
after the vote to increasethe stock,took 25 shares,for which he paid$2,500,on
October1, 1881, and received a certificate. He voted for the assessmentat
the annualmeeting,and in February,1882,paid the assessmenton the old and
new stock,andsubsequentlysoughttoenjoin thesuit at law againsthIm bythe
receiver,to enforcehis individual liability as a stockholder,underHev. St. t
5151,on theground that the increaseof capitalwasillegal andvoid, andthat
the voluntaryassessmentunder Rev. St. ¤ 5205, relieved the stockholdersof
individuallill.bility. Held, that heWall not entitledto rdief, andthe lJillllhould
be dismissed.

In Equity.
A. P. Gould and B. N¥.Johnson,for complainant.
A. A. Ranney,for defendant.
COLT, J. This is a suit to restrain the further prosecutionof an

actionat law broughtby the defendant,as receiverof the Pacific Na-
tional Bank,againstthe complainant,to recoveranassessmentmade
underthe direction of the comptrollerof currency,for the purposeof
enforcing the individual liability of the stockholdersunder section
5151, Rev. St. The Pacific National Bank of Bostonwasorganized
in October,1877,underthe national banking law. Its capital was
$250,000,with the right of increaseto $1,000,000. In November,
1879, the capital was raisedto $500,000. On September13, 1881,
the directorsvoted to increasethe capital to $1,000,000. On No-
vember18, 1881, the banksuspended,andDaniel Needhamwasap-
pointedexaminer. He took possessionof the bank,and remainedin
chargeuntil it reopened,March 18, 1882. On December13, 1881,
the directorspassedthe following vote:

Voted ':;hat whereas,it was voted by this board,on the thirteenth day of
Septemberlast, that thecapital of this bank be increasedto onemillion dol-
lars, and that stockholdersof this datehavethe right to takethe new stock
at par in equalamollnt to that held by them;

And whereas,the stockholderswereduly notified of saidvote,andalsothat
8ubscriptionsto the new stock would be payableOctober1st;

And whereas,$461,300of saidnew stockhasbeentakenandpaid in.


